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MODEL CITIES OFFICES
4705 N.W. 27th AVE.NUE
MIAMI, FLORIDA 33142
TELEPHONE 635-5302

t LtCl'"DDEfY, ESQ

...

P_�:fuE�

.. HOWARD W. DIXON. ESQ
EXECUTIVE DIRECTOR

(AREA CODE 305)

ME MO R A N D U M
TO:

MEMBERS OF THE FLORIDA.LAW REVISION COUNCIL

FROM:

ROBERT F, WILLIAM
S, Reporter for Landlord
Tenant Project

DATE:

SEPTEMBER 28, 1972

RE:

SECOND DRAFT OF THE FLORIDA LANDLORD AND TENANT
ACT.

Attached hereto is the second working draft
of the Florida Landlord and Tenant Act, It is still
meant for discussion purposes only, and there are still
several major issues to be determined by the Council.
Articles I through III, and V and VI are
basically the same as those contained in the first working
draft, except for some minor revisions suggested at the
Sarasota meeting. Article IV, however, has been completely
revised, and significantly shortened in this second working
draft. The provisions contained in Article IV are
basically those drafted by Henry Trawick, who agreed at
the Sarasota meeting to prepare a proposed revision of
Article IV. I have included his suggested revision with
only minor changes so that the Council may have the benefit
of his suggestions in a relatively pristine form.

RFW/mjt

� LEGAL SERVICES CENTER FUNDED BY THE DADE COUNTY MODEL CITIES PROGRAM

t.,Rc..

FLORIDA LANDLORD AND TENANT ACT
SECOND WORKING DRAFT
SepteMber 28th, 1972

Senator Kenneth Myers, Chairman
Law Revision Council Subcommittee
on Landlord-Tenant Reform
1150 s.w. 1st Street
Miami, Florida
Robert F. Williams, Reporter
Law Revision Coun�il Subcommitte
on Landlord-Tenant Reform
4705 N.\•:. 27th Avenue
Miami, Florida, 33142

l

Be It. En:.,.ctc•d by the Legislature of the State of

2

Floridil:

3
4

�
FLORIDA:1 LANDLORD AND TENJ\.N'l' ACT
ARTICLE I

5

GENER�L PROVISIONS A..�D DEFINITIONS

6

PART I

7

SHORT TI'l'LE, APPLICATION AND
SUBJECT MA.'l"fER OF THE AC'l'

8
9

Section 1.101

Short Title.- This Act shall

10

be known and may be cited as the "Florida Landlord

11

and Tenant ·Act."
Section 1.102

12
13

Legislative Intent. -

It is

hereby declared that the legislative intent of this

14

Act is to treat th�ord-tenant relationship as

15

primarily contractual in nature.

16

Section 1.103

Territorial Application. -

17

This Act shall apply to rental agreements, wherever

18

made, with regard to a dewelling unit located within

19

this state.

20
21

Act.-

Section 1.104 Exclusions from Application of
Tht's ttcf. doe� 11.,if
fo 'fh� f'o /low1'1Hz �
,'llhe 4ie.J J OJ·!i-ft:o aF
�silloRts a¼'O- RGt. governed

1Ci:�

22
23
24

(a)

Residency at an institution, whether

public or private, where residence is incidentat

•

26

to detention orto
1the provision of medical, geriatric,
educational, counseling, religious, or similar

27

services.

25

28
29

(b)

Occupancy under a contract of sale of a

dwelling \1:.i.t or the property of which it is a part,

30
31

-1-

'\iV-.-t

L,

': . JJl'

v r(i,tJ

1

if the occupant is the purch,tscr, -&.r

2

succeeds /·o hls illtcre:,t;

[:
6

7
8
9
l'�

�•\,:�

�

'v�
�-tl._

J..,� " '.
(\,,_tt

,'f ,\ •

I

�c �d

,ii.. ¼
,� "'.._

pcn,.-H who

Occupancy by a member of a fraternal

organization in the portion of �.structure operated
for the benefit of the organization.
(d)

Transient occupancy in a hotel, motel

1114,Je. �
rei����;-'�;
·

or

f _·1c11 public lodging1,r

5,,M.,{,:,,.r

( �)

Occ1<1pancy by an -empleyec of a landlord

whose right to occupancy is conditional upon employ-·

10

rnent in and about the premises;--p1.ovided honsusr,

11

t;haL LI.is exclusion shall not apply to resident

12

11\iina�e:i::s.

13

h-J::}� 0�

(c)

;;i_

� a holder of a proprietary lease in a

15

cooperative.,,a�,

16

rv

L,1),�

c,,livd

14

18

Section 1.201

General Definitions. - Subject

20

to additional definitions contained in the sub

21

sequent Articles of this Act which are applicable

22

to specific Articles or Parts thereof, and unless

23

the context otherwise requires, in this Act

24

�1,/v\.'-'t

GENERAL DEFINITIONS AND
PRINCIPLES OF INTERPRETATION

17
19

PART II

(a)

"Building, housing and health code·s."

25

include any law, ordinance, or governmental

26

regulation concerning health, safety, fitness for

27

habitation, or the construction, maintenance,

28

operation, occupancy, use or appearance of any

29

apartment building( premises, or d1;elling unit.

30
31

-2-

l

,.,'-

c1J,t,1,(-

"Dwelling unit" is a structure or that

(b)

(e11't:eJ \c C !,<�e

2

part of a structure which is� as a home,

3

residence, or sleeping place by one or more persons

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

who maintain a common household.
"Landlord" means the'owner, lessor or

(c)

sublessor or his assignee as the context may require
of the dwelling unit or the building of which it
is a part and in addition means any manager of the
premises who fails to disclose as required by
Section 2.102.
"Tenant" means any person entitled to

(d)

occupy a dwelling unit under a rental agreement to
the exclusion of others.
(e)

"Organizition" incl�des a corporation,

government, governmental subdivision or agency,
business trust, estate, trust, partnership,
association, or other business entity.
"Owner" means one or more persons,

(f)

jointly or severally, in whom is vested
(i)

all or part of the legal title to

property; or
(ii) all or part of the beneficial owner
ship and a right to present use and enjoyment of
the premises; and includes a mortgageein possession.
(g)

A person has notice of a fact when
( i)

he has actual knowledge of. it, or

. . ....

he has received �lid notice or
notification of it.
(ii)

(h)

"Premises" means a dwelling unit and
-3-

1

2

3

ation due to the landlord, however denominated.

9

ments, written or oral, and v�li�rules and

10
11

12

13

I 14

15

"Rent" includes the entire consider

"Rental agreement" includes all agree

'

regulations adopted under Section 3.102, embaffing
the terms and conditions concerning the use and

occupancy of a dwelling unit and premises.

An

oral tenancy, without a specific agreement, shall

be deemed a rental agreement under this Act.
(k)

"Roomer" means a person occupying a

dwelling unit that lacks a major bathroom or kitchen

18

facilities are used in common by occupants of the

�acility, in a structure where one or more major

19

dwelling unit and other dwelling units.

21

either a bath or shower, and in the case of a

20

\_22

23

r}'
fr

{i)

16

17

1

the use of tenants generally or the use of which is

7

8

-l...
.o""

grounds, areas, facilities and.property held out for

promised to the tenant under the rental agreement.

6

I'

property therein and appurtenances thereto,. and

5

4

"11'-';t

the structure of which it is a part, facilities and

24
25

Major

facility in the case of a bathroom means toilet, or

kitchen means refrigerator, stove or sink.
{1)

"Single family residence" means a

structure maintained and used as a single dwelling

unit.

Notwithstanding that a dwelling unit shares

26

one or more walls with another dwelling unft, it is

28

access to a street, thoroughfare or right-of-way,

,v- �27
-�
29

30

31

a single fa�ily residence if it has direct

and shares neither heating facilities nor hot waten
-4-

1

equipment, nor any other essential facility or

2

service with any other dwelling unit.
Section 1.202

3

,Ju,k
(j1,41JJ

c"

t�

?"-�

Obligation of Good FaiLh.-

4

Every duty within this Act and every act which must

5

be performed as a condition precedent to the

6

exercise of a right or remedy under this Act
imposes a11 abligation of good faith in its perform

8

ance or enforcement.
Section 1.203

10

(a)

11

Unconscionability.-

If the court, as a matter of law, finds
(i)

a rental agreement or any provision of

a rental agreement was unconscionable when made, the
court may refuse to enforce the agreement
%QR� or may enforce the remainder of the agreement
without the unconscionable provision, or may limit
the application of any unconscionable provision to
avoid any unconscionable result.
(ii) a settlement in which a party waives
or agrees to forego a claim or right under this Act

1
(

20

or under a rental agreement was unconscionable at

21

the time it was made, the court may refuse to

22

enforce the settlement or may enforce the remainder

23

of the settlement without the unconscionable pro

\::
24

27

vision or may limit the application of any
unconscionable provision to avoid any unconscionable
result.
(b)

If unconscionability is put into issu0

28

by a party or by the court upon its own motion the

29

parties shall be afforded a reasonable opportunity

30

31

-5-

. -l
-,\'v
l;

1

to present evidence os to th□ setting, purp�se and

2

effect of the rental agreement.or settlement to aid

3

the court in makin9 the determination.

4

tence of the party, the deception or coercion
practiced against him, the nature and extent of the

v

6

legal aJvice received by him, the extent of actual

7

bargaining, and the value of the consic.eration are

8

relevant to the issue of unconscionability.
Pl\RT III

9

G�NERAL PROVISIONS

10
11

12
13

'J

Section 1.301

Terms and Conditions of

Rental l\greements.
(a)

The landlord and tenant may include in

14

a rental agreement terms and conditions including

15

rent, term of the agreement and provisions governing

16

the rights and obligations of the parties not

17

prohibited by law.

18

'��
- A.1
i� �

'l'he compe

.,.,_..,.
�,.,.,,,A
t/�� .,
(b) f'.. Rent shall be payable without demand or

19

notice al Ll:c till'te and place agreed upo11 by-the

20

partiesr .Unle.55 othervilii0 agl::eGd, periodic rent

21

shall be payable at the beginning of any term of one

22
23

month or less and otherwise in equal rionthly
�
installments at the beginning of each�-

24

as otherwise provided, rent shall be uniformly

25

apportionable from day-to-day.

26

e,.J

(c)

Except

In absence of agreement as to term,

27

the tenancy shall be month-to-month or, in the case

28

of a roomer, week-to-week.

29

Section 1.302 · Prohibited Provisions in

30
31
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1
2
3
4
5
6
7

Ag rcc�.1en ts.
(a)

a �-=-- " � � :. �J4_

No rcm-4':-a-3: a9:i;:�._.1Pr•1�t r;h..ill provide J·ha't

the ten;:rnt. 'I iireby:
(1)

agrees to waive or to forego rights

or remedies under this Act.
(2)

authorizes any person to confESS

judgment on a claim arising out of the rental

8

agreement.

9

agrees
to the exemption or limit.
"k..l11o.,&
ation of any liability of the landlord'ii�
�arising

10

(3)

11

under law or to indemnify the landlord for that

12

liability or the costs connected therewith.

13

(b)

If a prohibited provision is included

14

in a rental agreement the provision is unenforceable

15

and if the inclusion is willful the tenant may

16
17

recover as damages an amount equal to two months
of the periodic rent and court costs and reasonable

18

attorney's fees.

19

provision shall be prima facie evidence that said

20
'21
22
23
24
25
26
27
28

The inclusion of a prohibited

inclusion was willful.
Section 1.303

Separation of Rents and

Obligations to Maintain Property Forbidden. - A
rental agreement, assignment, conveyance, trbst
deed, or security instrument may not permit the
receipt of rent free of the obligation to comply
with Section 2.103 (a).
ARTICLE II
LANDLORD OBLIGJ\TIONS
Sc,ction 2.10] Dc•posit r:10:1__c:_y_��)!:,V of L1;1c:Jord.

30
31

-7-

1

(a)

lvhencver money shall LG deposited or

2

advanced by a tenant on a contract for the use or

3

rental of a housing unit, as security for per

4

formance o[ the contract, such money shall be held

5

in trust by the landlord and shall not be corningled

6

with any other funds of the landlord; or, in the

7

alternative, the landlord shall post a surety bond

8

with the clerk of the circuit court in the county

9

in which the housi!lg unit is located in a total

10

ama�nt of security deposits or fifty thousand

11

dollars ($50,000), whichever is less, executed by

12

the landlord as principal and a surety company

G...J2. ()I

13

authorized and licensed to do business in the state

14

as surety.

&,.;

15

faithful compliance of the landlord with the pro

16

visions of this section and shall run to the state

17

for the benefit of any tenant injured by the land

18

lord's violation of the provisions of this section.

, le.. -

19

(b)

The bond shall be conditioned upon the

Whenever the landlord shall require a

20

security deposit, it shall accumulate interest at

21

the rate of five percent (5%) per annum; provided,

22

however, that no interest shall he required to be

23

paid to the tenant when such moneys are held in

24

trust and not cominglcd with other funds of the

25

landlord; provided further that, if such funds are

26

indeed deposited in an interest bearing account,

27

the tenant shall receive and collect at least

78

scvcnly-f:ivc percent '(75':.) of the interest payable

29

011 such .JC:cnunt.

30
3]

-8-

(c)

1

For the purpoi;es o[ 1.:his sec1.:ion "1.:enc1nt"

2

shall inclndo a mobile home owner. or lessc•e, and

3

"housing unit" shall include c1 lot or space in a

4

mobile home park.

5

(d)

Upon the vcicating of the premises for

6

terminc1tion of the lease or for other reason, the

7

landlord shcill have fifteen (15) days to return said

8

security deposit together with interest or in which

9

to give the tenant written notice by certified mail

10

of his intention to impose a claim thereon or for

11

feit his right to do so.

12

request the return of the deposit in writing by

13

certified mail within fifteen (15) days after his

14

vacating of the premises, the landlord may tlien

15

deduct the amount of his claim and remit the balcince

16

of the deposit to the tenant.

17

(e)

Unless the tenant shall

The provisions of this section shall not

18

apply to any part of a deposit made by a tenant thnt

19

may be treated as an advance payment of rent, and

20

shall not apply to transient rentals by hotels or

21

motels as defined in Chapter 509, nor shall it apply

22

in those instances in which the amount of rent or the

23

deposit or both is otherwise rcgu]nted by law or

24

rules or regulations of a public body.

25

(f)

No portion of this section shall be

26

applicable to any contracts in force as of. September

27

1, 1969.

28
?9

(g)

The provisions of this section shall not

app]y to any landlord ,,·llo rents f,,w2r t.11,,n five (5)

30
31

-9-

1

<
c,;;_J..

'/ �:Jt

:u..

'I'

ii,Wl

f'f

i:

(J,)

Thi; provisions of thi�: section are

enforceable Ly injunction.

4

Section 2.102

5

(a)

Disclosure.

The landlord or any person authorized

6

to enter into a rental agreement on his behalf shall

7

disclo�;c to t.hc tenant in ,:riting at or before the

8

commencerncnt of tho tenancy the name and address of

9

(1)

10

premises; and

11

(2)

Pet>�

the�;:iuthorizc?d to rnanage the
an owner of the premises or a person

12

authorized to act for and on behalf of the owner ·io-r

13

the pnrposc of service of process and for the

14

purpose of receiving�� notices and

15

demands.

16

(b)

The information required to be furnished

17

by this section shall be kept current and this

18

section extends to and is, enforceable against any

19

svccessor landlord, owner, or manager.

20

(c)

A person who fails to comply with sub

21

section (a) becomes an agent of ea_c.;h person who is

22

a landlord for the purpose of

23
24
25

(1)

service of process and receiving ?nd

receipting for notices and demands, and
(2)

perfor�ing the obligations of the

26

landlord under this Act and under the rental agree

27

ment and expending or making available for the

28

purpose all rent collected from the premises.

29

Section 2.103

r,c>nd}ord to_!•:aii!t,tin F'ii:

30

31

-10··

1
2

(a)

3

a single family residence or otherwise, at all

4

times during the tenancy shall:

5

(i)

comply with the requirements of

6

applicable building, housing and health codes which

7

materially affect health and safety; or

8
9

_JP-

The landlord of a dwelling unit, whether

(ii)

where there are no applicable

building, housing or health codes, maintain the

10

roofs, windows, doors, floors, exterior walls,

11

chimneys, fireplaces, foundations, and all other

12

structural components in good repair and capable

13

of resisting any and all normal forces and loads

14

to which they may be subjected; and

/Ci.
ii)\
'----_/

15

maintain in reasonably good and

16

safe working order and condition all electrical,

R���

17

plumbing, sanitary, heating, ventilating, air

18

conditioning and other facilities and appliances

t\

19

including elevators supplied or required to be

20

supplied by him.

uv
•

V

JJ

\j
vi>
\J

II

I

21

(b)

In addition to the requirements of sub

22

section (a) of this section, the landJord of a

23

dwelling unit other than a single family residence

24

at all times during the tenancy shall:

25

(i)

make reasonable provision for

26

the extermination of insects, rodents and other

27

pests from the premises;

28

(ii)

29

make provision for ro�soHably

adcqu�1'.::c, JocLs and keys to prott:,ct tlic s11fcty of

30
31

-11-

1
2

(ii:i.)

in a rcasonc1bly clean ancl Sc,fe contli t ion;

3

(iv)

common receptacles and conveniences for the

5

removal of �garbage, rubbish and other waste

6

and arrange for their removal; and
(v)

supply running water and reasonable

8

amounts of hot water, and reasonable heat during

9

winter, except where the building which includes

10

the dwelling unit is not required by law to be

11

equjpped for the purpose.

12

(c)

If the duty imposed by subsection (a)

13

of this section is greater than any duty imposed

14

by any paragraph of subsection (b) the landlord's

15

duty shall be determined by reference to subsection

16

(a) •

17

�Jj

provide and maintain appropriate

4

7

,VJ-'

keep all comn,on arN,s of the pt"".?mi scs

(d)

The landlord is not responsible for any

18

failure to comply with the requirements of Section

19
20

2. 103 (a) or (b) when such noncompliance w,as caused
by the act or omission of the tenant, a member of

21

his family, or other person on the premises with his

22

consent .•

23

Section 2.104

24

(a)

Limitation of Liability.�

'l:lnle1'l.!I oll,el.l,ise agreed/ a landlord who

25

conveys premises which include a dwelling unit sub

26

ject to a rental agreement, i.n a gooc:i faith :!!ale-to

27

a, bemt fid, �cbnseXY, is relieved of lic1bility

28

under·thc rcntc1l agrec�cnt, and this Act as to

29

events occt11:ring subsequent to the convl�yancc.•,

30

31

-12··

l

e}:cept tlut lie rc:... 1ins liable, to Lhe teenant for any

2

prepaid rent, deposit, or Eccurity to which the

3

tenant is entitled under Section 2.101.
(b)

4
5

Unless otherwise agreed, a manager of

premises which include a dwelling unit is relieved

6

of liability under the r�ntal agr�ement and this

7

Act as to events occurring after written notice to
the tenant of the terlf,ination of his management.
ARTICLE III

9

TENANT OBLIGATIONS

10

Section 3.101

11
12

Unit. - The tenant at all times during the tenancy

13

shall:

14
15
16
17
18
19

f'

20

/L,Vv�

Tenant to Maintain Dwelling

(a)

comply with all obli']ations p.in:ieil?il;

imposed upon tenants by applicable provisions of
building, housing and health codes materially
affecting health and safety;
(b)

keep that part of the premises which he

occupies and uses as clean and sanitary as the
condition of the premises permits;
(c)

dispose from his dwelling

22

rubbish, garbage and other waste in a clean and

23

sanitary manner;

24

(d)

keep all plumbing fixtures in the dwel

25

ling unit or used by the tenant as clean and sanitary

26

ns their condition permits;

27
28
;:>:)

30
3]

(c)

use and opernte in a reasonable manner

all electrical, plumbing, sanitary, heating,
ventilating, air-conditioning ana other facilities
-13-

2
3

unil or us0d by the tenant;
([)

nol \f'i.ll..:111-½" � fle�li<j@nUy destroy,

4

def ace, dctmu<JE;, impair or remove any part of the

5

premises or pr,,pc:::-ty therein belonging to the land

6

lord, nor J;no•.:ingly perlllit any person to do so.

7

(g)

conduct himself and require other

8

persons on the premises with his consent to conduct

9

themselves in a manner which will not disturb the

10
11

peaceful enjoyment .of his neighbors.
Section 3.102

Rules and Regulations.-

A

12

rule or regulation concerning a tenant's use,

13

occupancy or obligation to Maintain the dwelling

14

unit is enforceable agninst the tenant only if the

15

tenant has notice of it at the time he enters into

16

the rental agreement or is notified of it after he

17

enters into the rental agreement, and, if it works

18

a substantial modification of his bargain, is con

19

sented to in writing by him.

20

Section 3.103

21

(a)

Acccss.-

The tenant shall not unreasonably withold

22

consent to the landlord to enter into the dwelling

23

unit from time to time in order to inspect the

24

premises, make necessary or agreed repairs,

25

decorations, alterations, 6r improvements, supply

26

agreed services or �xhibit the dwelling unit to

27

prospective or actual purchasers, mortgagees,

28

tenants, workmen or contractors.

;,9

(b)

th� landlcrd Fhall not �hu�0 the righl

30
:n

-]4-

1
2

in case of emergency or where impracticable to do so,

3

the landlord shall give the tenant at least twenty

4

four hours' n_oticc of his intent to enter and shall

5

enter only during normal business hours, or at a

6

time agreed to by the tenant.

Unless otherwise

agreed, the landlord shall only have the right of
access while the tenant is present in the dwelling
unit.
10
11

the landlord, during any extended
�
absence of the tenant, may enter the dwelling unit

12

at any time reasonably necessary.

13

ARTICLE IV

14

REMEDIES - � �

15
16

Section 4.101

Administration of Remedies;

damages.-

17

(a)

the remedies provided by this Act shall

18

be so administered that the aggrieved party may be

19

put in as favorable position as -if the other party

20

had fully performed but neither consequential or

21

special nor penal damages may be had except as

22

specifically provided in this Act or by other rule

23

of law.

24

damages.

25

The aggrieved party has a duty to mitigate
Section 4.102

26

agreement.

27

Cal

28
30
3J.

Right to terminate rental

If the landlord fails to comply with

Section 2.103 (a) after seven days written notice by
the tcn"'nt f:pecifyj ng the default, th" tenant !11,iy

-J3 -

;,
3

not lc•r::ii11�ttc for condit.ion cctusc(i by lhe acl or
omiss.i.011 of tho te1wnt, a rnc1c!,cr

of

his family or

4

other person on the premises with his consent.

6

shall return all prepaid-rent, an1 any deposit or

7

security not applied to accrued rent or damages

If

the r. c,1 c<.11 ag1-cer;1cnt is tcrmi.md:ccl, the la!1(1lord

8

caused by the tenant in accordance with Section

9

2.101.
(b)

10

If tenant fails to cor,,ply with any

11

provision of Section 3,101, or any provision of the

12

rent<1l agreC'rncnt, except a provision requiring the

13

payment of money to landlord, for seven days after

14

written notice by the landlord, the landlord may

15

terminate the rental agreement.

16

that is breached is one for the payment of money to

17

the landlord and tenant fails to make the payment

If the provision

18

within three days after written notice by the land

19

lord, the landlord may terminate the rental agree

20

ment.

21

of a default by tenant or accepts performance by the

22

tenant of any other provision of the rental agreement

23

If the landlord accepts rent with knowletlge

that is at variance with its terms or rules or

24

regulations duly adopted by the landlord, the Iand

25

lord waives his right to terminate the rental

26

agreement for that 6reach but not for any subsequent

'27

or different breach.

28

Section 4 .103

29

Right of _A_C:_!_�s,n for dnn'.acres. 'If

either the landJord or tho tcnnnt broaches a provis i 0

30
3.l
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2

3

Ld 1;; to cn111ply 1dth l he rt'')td.r'c'1tr•nl f, of th.is Act,

4

cau,;c,1 to llim, thereby in a sup,mary proceeding undc1�

5

SvcU011 51.011 :F'lorida StatutL•,;.

6

terainatcs the rental agreement because of the

7

landlord's default, the tenont may recover all of

8

his expenses .in removing from the premises and

9

relocatjn0 else1-1herc, including the cost of moving

l[

lh0 tenant

10

his personal property from one location to the

11

other.

12

because of the tenant's default, the landlord may

13

rc,cover a]l rent or other money due or to become

14

due in accordance with the reHtal agreement and

15

damages for any repair or replacement to the

16

premises caused by the act or omission of tene.nt,

17

any member of his family or any other person on the

18

premises with his consent.

19

If the rental agreement is terminated

Section 4.104

Lien for Rent.-

The landlord

20

shall have a lien on all personal property of the

21

tenant or any member of his family or any other

22

person who usually keeps the property on the premise·

23

with the consent of the tenant for all rent or other

24

money due to the landlord under the rental agreement

25

superior to all other liens acquired subsequent to

26

the bringing of the property on the premises.

27

landlord shall have a lien on all other property

78

of the tenant wherever located, !Jul.: thi::; lien slwll

29

not attach to the property until ju�gmcnt has born

30
31
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The

1
2
3

f;r:cL.ion 4.10:>

1:�:C!t.!ptjo�s_fr5=,1:1_.Licn.-·

No

pro;,orty of any tc11ant shall bQ e�:en,pt from lhc
liens provided in Section 4.)04 excc�t beds, bed

5

clothes and �caring apparel.

6

Section 4.106

7
8
9

10
11
12
13
14
15
lG
17
18
19
20
21
22
23
2'1
25
26
27

n.

29
31

Correction of acfaults.-

If

the rental agreement gives tl1e non-defaulting party
the right; to correct: the other party's default in
performing c1ny provision of the rental agreement,
the non-defaulting party may perform and shall be
cntiLlecl to recover damages for the reasonable
expenses of performance in a summary proceeding under
Section 51.011, Florida Statutes.
Section 4.J.07

Casualty Da_21wq_�.-

If the

premises arc damaged or destroyed by casualty so that
the enjoyment of the premises is substantially
impaired, the tenant may terminate the rental
agreement and immediately vacate the premises in
which case the rental agreement shall terminate on
the date of vacating or the tenant may vacate the
part of the premises rendered unusuable by the
casualy in which case his liability for rent shv.11
be reduced by the fair rental value of the part of
the premises damaged or destroyed.

If the rental

agreement is terminated, the landlord shall return
all prepaid rent and deposits or security payuble
under s�ctlon 4.102 (c).

Accounting for rent if

the renl <1al - agreer.,ont is tc•rminatcd sh,,11 be on the

-18-

l

Section 4.108

Remedy for unlawful Ouster.-

2

If the l,rndlord unli:rnfully removes or excludes the

3

tenant from the premises, the tenant may recover

4

possession, or terminate �he rental agreement and

5

recover damci.ges in a sumnwry proceeding under

6

Section 51.011, Florida Statutes.

7

Section 4.109 Remedy of eviction.- If the

8

rental ci.greement is terminated and the tenant does

9

not vacate the premises, the landlord may recover

10

possession of the premises in a summary proceeding

11

under Section 51.011, Florida Statutes.

12

lord may not recover possession of the premises

13

except when the tenant abandons the premises,

14

surrenders the rental agreement or by an action

15

m,der this section.

lG
17
18

Section 4.110.

The land

Issues under Summary

Proceeding.
(1)

Any or all of the causes of action or

19

defenses given under this chapter or by a rental

20

agreement may be asserted in the summary proceeding

21

provided for in Section 51.011, Florida Statutes.

22

The duty of compliance by the landlord with Section

23

2.103 (a) and (b), and the duty'of payment of rent

24

by the tenant shall not be construed as independent

25

covenants in any rental agreement.

26

(2)

If one of the issues raised in the

27

summary proceeding is the failure of the tenant to

28

pay rent and the tenant has withheld the rent for
any ro�son, ha shall d0posit it in the registry of

30
31
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the• co:irt \•:j th.i.n fifteen cl:1ys il f ter the cor.vnc•1,ccr:1ent
2

of tlw c,c Lion or such other time as the court may

3

djrcct, not less than five nor more than thirty days

4

in any event:

5

in the registry of court until the action is

6

determined unless the court, on motion and after

7

hearing, determines that part or all of the funds

8

deposited may properly be paid to the landlord

9

before the determination of the action.

10

(3)

The money so deposited shall reQain

The court may set off any·amounts that

11

the landlord owes the tenant under the rental

12

agreement against the rent that may be due.

13

(4)

The court shall determine all issues

14

raised by the pleadings or tried by the express or

15

implied consent of the parties.

16

framed in accordance with any rules applicable to a

17

landlord-tenant relationship, whether heretofore

18

considered legal or equitable in nature.
Section 4.120

19

The judgment may be

Attorneys' fees.-

If the

20

court finds that both parties arc in default under

21

the rental agreer,1ent, no attorneys' fees shall be

22

allowed to either.

23

allow reasonable attorneys' fees to the prevailing

24

party.

25

as justice requires.

Otherwise, the court shall

'rhe court may allow or apportion court costs

26

ARTICLE V

27

RE'l'AT,Il\TORY CONDUCT

28

Section 5.J0l

29

(a)

Retaliatory Conduct Prohibit�d.

Except as otherwise provJa0a in this

30
31
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l

Sccllo11, a landlord may not retaliate by incrcasJng
rent or dccrc•cising services, or hy br5.nging or

3

•

.

.

� "'5e

thrcat.c1,ing to bring an action for posscssioP �:
(i)

4

the tenant has complained to a

5

governmclltal agency charged with responsibility for

G

enforcement of a building, housing or health code

7

of a violation applicable to t.J.e premises.
(ii)

8
9

10

the tenant has complained to the

landlord of a violation of the rental agreement or
of any of the provisions of this Act.
(iii)

11

the tenant has complained to any

12

governmental agency about an illegal or unautho�ized

13

increase in rent.
(iv)

15

activity of the tenant in

· organh:ing encouraging or participal ing in a tenant
organization.

17

(b)

If the landlord acts in violation of

lr,c,

subsection (a), the tenant shall. be entitled to the

19

remedies provided in Article IV, and in addition

20

has a defense in any action against him for

21

possession.

22

tenant under this subsection, evidence of a com-:

23

plaint or notice of violation referred to in sub

In any action by or against the

section (a) within six months prior to the action
25

of the landlord creates a rebuttable presumption
that the landlord's action was in retaliation unless

27

the court fj nc1s that lhc tenant mu.de the cc,mpl�d nt

28

after noticd of a propnscd increase or other action
in good f",dth by the lirndlo;:c1, in 1-;hich cavont l11,•r'.'

:io

:n

-21-

thc,ro jf; a rcb'1tlc1blc JJlCSt•n.;,tjcm thc:.t the co�:1pl,tint
2

1·.'c• ,, not I1:1dc in good i ai th.

3

A landlord who is entitled except for

(c)

4

subsection (a) may bring an action for possession

5

if:

6

(i)

the violation of the applicable

7

building, housing or health code was caused prim

8

arily by the lack of dve care by the tenant or other

9

person in his household or upon premises with his

10

consent; or

11
12

{ii)

the tenant is in default in

(iii)

compliance 1d th the applicable

rent; or

13
14

building, housing or health code requires alteration

15

remodeling, or demolition which would effectively

16

deprive the tenant of use of the dwelling unit but

17

the maintenance of said action for possession does

18

not release the landlord from liability under

19

Section 4.102 (a) for noncompliance with Section

20

2.103 (a).

21
22
23

ARTICLE VI
SEVER1\BILITY, EPFECTJVE Dl>TE AND RBP��l,LER
Section 6.101

Severability.-

If any pro

24

vision of this Act or the application thereof to any

25

person or circumstances is held invalid, the

26

invalidity does not affect other piovisions or

27

applications of this Act which can be given effect

28

without the.invc:.lid provision or c:.pplication, and to

:?9
30
31
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;:>

shall tc1l:c, effect on October 1, 1973.

3

to rental c1greements entered into or extended or

4

rene\;cd after that date.

5

Section 6.103

6

(u.)

It applies

Specific Hcocaler.-

The follo1··ing u.cb: anJ all other act..s

7

ar.d parts of acts inconsistent here1,ith are hereby

8

repealed:

9

(b)

Transactions validly entered into before

10

the effective date specified in Section 6.102.and

11

the rights, duties and interests fl.m,'ing fr�

12
13
15
16
17
18
19
20
21

remain valid thereafter and mc1y be terminated, com
pleted, consummated or enforced as required or
permitted by any statute or other law amended or
repealed by this Act as though such repeal or
amendment had not occurred.
Section 6.104

�rc1l Repealer�

as provided in the following section, all acts and
parts of acts inconsistent with this Act are hereby
repealed.
Section 6.105

Laws not repealed:

22
23
24
25
26
27

30
31
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M E M O R A N D U M
TO:

MEMBERS OF THE FLORIDA LAW REVISION COUNCIL

FROM:

ROBERT F. WILLIAMS, REPORTER FOR LANDLORD
TENANT PROJECT

DATE:

NOVEMBER 1, 1972

RE:

THIRD DRAFT OF FLORIDA RESIDENTIAL LANDLORD
AND TENANT ACT.

Attached hereto is the third draft of the
Florida Residential Landlord and Tenant Act. I have
left out section 2.101, relating to security deposits,
and I plan to have something on that to distribute at
the meeting. In the meantime, please consider the
question of security deposits in light of existing
Florida Statutes, §83.261.
I have also left out in this draft, the
definition of tfsingle family residence.ti This is because
I have been unable to come up with a workable definition
of this term, and I plan to work further on it.
I hope to have something on that matter to
submit to the members of the Council at the meeting also.
The provisions on good faith (section 1.202)
and unconscionability (section 1.203) have been amended
to bring them as closely in line with the wording of
the Uniform Commercial Code as possible.
In general, the wording of the bill has been
cleaned up pursuant to our diligent efforts in Tallahassee.
In addition, the remedies article (Article IV) has been
significantly revised from the Henry Trawick version,
and there have been several new sections added at the
end of Article IV.
Since we did not spend much time on Article IV
at the Tallahassee meeting, I would like to focus our
attention on it as much as possible at this meeting coming
up. Also, of course, the provisions of section 2.103
·(warranty of habitiability) probably merit further
discussion.

FLORIDA RESIDENTIAL LANDLORD AND TENANT ACT
THIRD WORKING DRAFT
November 3, 1972

Senator Kenneth Myers, Chairman
Law Revision Council Subcommittee
on Landlord-Tenant Reform
1150 S. W. First Street
Miami, Florida
Robert F. Williams, Reporter
Law Revision Council Subcommittee
on Landlord-Tenant Reform
4705 N. W. 27 Avenue
Miami, Florida
33142
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1

Be It Enacted by the Legislature of the State of

2

Florida:

3

FLORIDA LANDLORD AND TENANT ACT

4

ARTICLE I

5

GENERAL PROVISIONS AND DEFINITIONS

6

PART I

7

SHORT TITLE, APPLICATION AND
EXCLUSIONS FROM TH E ACT

8

Section 1.101 Short Title.- This Act shall

9
10

be known and may be cited as the "Florida Residential

11

Landlord and Tenant Act."
Section 1.102

12

Application.- This Act applies

rcntn.l :tfjrecmcntn, wherever wade,, with rc(�n.rd to

13

i,I)

14

dwelling units located in this state.
Section 1.103

15
16
17

Act.-

Exclusions from Application of

This Act does not apply to the following:
(a)

Residency at an institution, whether

18

public or private, where residence is incidental to

19

detention or to the provision of medical, geriatric,

20

educational, counseling, religious, or similar services;

21

(b)

Occupancy under a contract of sale of a

22

dwelling unit or the property of which it is a part, if

23

the occupant is the purchaser;

24

(c)

Transient occupancy in a hotel, motel,

25

rooming house, or similar public lodging, or transient

26

occupancy in a mobile home park; or

27
28

(d)

Occupancy by a holder of a proprietary

lease in a cooperative apartment.

29
30
31
1
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PART II

1

GENERAL DEFINITIONS, PRINCIPLES
OF INTERPRETATION, AND DEFINITION OF
NOTICE AND NOTIFICATION

2
3
4
5

Section 1.201

General Definitions.-

In this

Act:

6

(a)

"Building, housing and health codes"

7

means any law, ordinance, or governmental regulation

8

concerning health, safety, fitness for habitation, or the

9

construction, maintenance, operation, occupancy, use or

10

appearance of any dwelling unit or units;

11

(b)

"Dwelling unit" means a structure or tlw.t

12

part of a structure which is rented for use as a home,

13

residence, or sleeping place by one or more persons who

14

maintain a common household, and includes a mobile home;

15

( c)

"Landlord" means the owner, lessor or

16

sublessor or his assignee as the context may require,

17

of the dwelling unit or the building of which it is a

18
19

part;
(d)

"Tenant" means any person entitled to occupy

20

a dwelling unit under a rental agreement to the exclusion

21

of others;

22

(e)

"Organization" means a corporation,

23

government, governmental subdivision or agency, business

24

trust, estate, trust, partnership, association, or other

25

business entity;

26
27
28
29

(f)

"Owner" means one or more persons, jointly

or severally, in whom is vested
(i)

all or part of the legal title to

property; or

30
31
2
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(ii)

1

all or part of the beneficial

2

ownership and a right to present use and enjoyment of

3

the premises; and includes a mortgagee in possession;
(g)

4

"Premises" means a dwelling unit and

5

the structure of which it is a part, the appurtenant

6

facilities, and grounds, areas, facilities and property

7

held out for the use of tenants generally or the use

8

of which is promised to the tenant under the rental

9

agreement;

10
11
12

(h)

"Rent 11 means all payments to be made to

the landlord under the rental agreement;
( i)

"Rental agreement

II

means any agreement,

13

written or oral, embodying the terms and conditions

14

concerning the residential use and occupancy of premises,

15

and includes rules and regulations adopted by the

16

landlord under Section 3.102;

17
18
19

(j)

"Good faith 11 means honesty in fact in

the conduct or transaction concerned.
Section 1.202 Obligation of Good Faith.

20

Every duty within this Act and every act which must

21

be performed as a condition precedent to the exercise

22

of a right or remedy under this Act imposes an obligation

23

of good faith in its performance or enforcement.

24
25
26

Section 1.203

Unconscionable rental agreement

or provision.(a)

If the court, as a matter of law, finds

27

a rental agreement or any provision of a rental agreement

28

to have been unconscionable at the time it was made, the

29

court may refuse to enforce the agreement, or it may

30
31

3
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1

enforce the remainder of the agreement without the

2

unconscionable provision, or it may so limit the

3

application of any unconscionable provision as to avoid

4

any unconscionable result.

5

(b)

When it is claimed or appears to the

6

court that the rental agreement or any provision thereof

7

may be unconscionable the parties shall be afforded a

8

reasonable opportunity to present evidence as to its

9

setting, purpose and effect to aid the court in making

10
11
12

the determination.
Section 1.204 - Notice.-

A person has notice

of a fact when:

13

(i)

he has actual knowledc;e of it;

14

(ii)

he has received a notice or

15
16

notification or it; or
(iii)

from all the facts and circumstances

17

known to him at the time in question he has reason to

18

know that it exists.

19

of a fact if he has actual knowledge of it.

20

A person "knows" or "has knowledge"

Section 1.205 Notification.-

A person "notifies"

21

or "gives" a notice or notification to another by taking

22

such steps as may be reasonably required to inform the

23

other in ordinary course whether or not such other actually

24

comes to know of it.

25

notification when:

26

(i)

27

(ii)

A person "receives" a notice of
it comes to his attention; or
in the case of the landlord, it is

28

delivered at the place of business of the landlord through

29

which the rental agreement was made or at any place held

30
31
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1

out by him as the place for receipt of the communication;

2

or
(iii)

3

in the case of the tenant, it is

4

delivered in hand to the tenant or mailed by registered

5

or certified mail to him at the place held out by him

6

as the place for receipt of the communication, or in the

7

absence of such designiation, to his last known place of

8

residence,

9

"Notice," knowledge or a notice or notification

10

received by an organization is effective for a particular

11

transaction from the time it is brought to the attention

12

of the individual conducting that transaction, and in any

13

event from the time it would have been brought to his

14

attention if the organization had exercised reasonable

15

diligence.

16

PART III

17

GENERAL PROVISIONS
Section 1.301

18
19

Terms and Conditions of Rental

Agreements.(a)

20

The landlord and tenant may, except where

21

prohibited by law, include in a rental agreement provisions

22

governing rent, the term of the agreement, and the rights

23

and ooligations of the parties.
(b)

24

Unless otherwise agreed, rent is payable

25

without demand or notice, and periodic rent shall be

26

payable at the beginning of any term of one month or less

27

and otherwise in equal installments at the beginning of

28

each term.

29

uniformly apportionable from day-to-day.

Except as otherwise provided, rent shall be

30
31
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1

(c)

In absence of agreement as to term, the

2

term of the tenancy is to be determined by the periods

3

for which the rent is payable.

4

weekly, then the tenancy shall be from week-to-week;

5

if payable monthly, then from month-to-month; if payable

6

quarterly, then from quarter-to-quarter; if payable yearly,

7

then from year-to-year.

8

Section 1.302

9

Agreements. -

10

(a)

11

16
17

A provision in a rental agreement is
(1)

provides for the waiver of rights

or remedies under this Act; or

14
15

Prohibited Provisions in

unenforceable to the extent that such provision:

12
13

If the rent is payable

(2)

provides for exemption or limitation

of any liability of the landlord to the tenant arising
under law.
(b)

If such an unenforceable provision is

18

included in a rental agreement entered into, extended or

19

renewed after the effective date of this Act, and the

20

tenant suffers actual damages as a result of the inclusion

21

thereof, the tenant may recover such damages in a civil

22

action in a court of competent jurisdiction.

23

ARTICLE II

24

LANDLORD OBLIGATIONS

25

Section 2.101 Deposit money; duty of landlord.-

26
27
28
29
30
31
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1

Section 2.102

2

(a)

Disclosure.-

The landlord, or any person authorized

3

or apparently authorized to enter into a rental agreement

4

on his behalf shall disclose to the tenant in writing

5

at or before the commencement of the tenancy the name

6

and address of:

7
8

(1)

the person authorized to manage the

(2)

an owner of the premises or a person

premises; and

9
10

authorized to act for and on behalf of the owner for

11

the purpose of receiving notices and demands.
(b)

12

The information required to be furnished

13

by this section shall be kept current by the person

14

required to provide such information in the first instance.

15

Section 2.103_ Landlord to Maintain Fit Premises.

16

(a)

The landlord of a dwelling unit, whether

17

a single fwnily residence or otherwise, at all times

18

during the tenancy shall:

(i)

19

comply with the requirements of

20

applicable building, housing and health codes which

21

materially affect health and safety; or
(ii)

22

where there are no applicable

23

building, housing or health codes, maintain the roofs,

24

windows, screens, doors, floors, exterior walls, chimneys,

25

fireplaces, foundations, and all other structural

26

components in good repair and capable of resisting any

27

and all normal forces and loads to which they may be

28

subjected; and maintain the plumbing in reasonable working

29

condition.

30
31
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1
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18

19
20
21
22

23
24

25
26
27

28
29

30

(b)

Unless otherwise agreed in a written

rental agreement, in addition to the requirements of
subsection (a) of this section, the landlord of a
dwelling unit other than a single family residence at
all times during the tenancy shall:
(i)

make reasonable provision for the

extermination of insects, rodents and other vermin
from the premises;
(ii)

make provision for adequate locks

and keys to protect the safety of the tenant and his
family.
(iii)

keep all common areas of the preml ;;c, r,

in a reasonably clean and safe condition;
(iv)

provide and maintain appropriate

common receptacles and conveniences for the removal of
refuse, garbage and other waste and arrange for their
removal; and
(v)

supply running water and reasonable

amounts of hot water, and reasonable heat during
winter, except where the building which includes the
dwelling unit is not required by law to be equipped for
the purpose.
(c)

Nothing contained in section 2.103(b)

shall be construed to prohibit the landlord from requiring
payment from the tenant for the services required in
section 2.103(b), either by the payment of rent, or by
separate accounting or billing.
(d)

If the duty imposed by subsection (a) of

this section is greater than any duty imposed by any

31
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

paragraph of subsection (b) the landlord's duty shall be
determined by reference to subsection (a).
(e)

The landlord is not responsible for any

failure to comply with the requirements of section
2.103(a) or (b) when such noncompliance was caused by
the act or omission of the tenant, a member of his family,
or other person on the premises with his consent.
Section 2.104

include a dwelling unit subject to a rental agreement, in
a good faith sale to a bona fide purchaser, is relieved
of liability under the rental agreement and this Act as
to events occurring subsequent to the conveyance, except
that he remains liable to the tenant for any prepaid rent,
deposit, or security to which the tenant is entitled
under section 2.101.
ARTICLE III

18
20

21
22
23
24
25

26
27
28
29

Unless

otherwise agreed, a landlord who conveys premises which

17
19

Limitation of Liability.-

TENANT OBLIGATIONS
Section 3.101

Tenant to Maintain Dwelling Unit.

The tenant at all times during the tenancy shall:
(a)

comply with all obligations imposed upon

tenants by applicable provisions of building, housing
and health codes materially affecting health and safety;
(b)

keep that part of the premises which

he occupies and uses as clean and sanitary as the condition
of the premises permits;
(c)

dispose from his dwelling unit all refuse,

garbage and other waste in a clean and sanitary manner;

30
31
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1

(d)

keep all plumbing fixtures in the dwel

2

ling unit or used by the tenant as clean and sanitary

3

as their condition permits;

4

(e)

use and operate in a reasonable manner

5

all electrical, plumbing, sanitary, heating,

6

ventilating, air-conditioning and other facilities

7

and applicances including elevators in the dwelling

8

unit or used by the tenant;

9

(f)

not destroy, deface, damage, impair or

10

remove any part of the premises or property therein

11

belonging to the landlord, nor knowingly permit any

12

person to do so; and

13

(e;)

conduct hirrwclf arnl r<-;quirc other

14

persons on the premises with his consent to conduct

15

themselves in a manner which will not disturb the

16

peaceful enjoyment of his neighbors.

17

Section 3.102

Rules and Regulations.-

A

18

rule or regulation promulgated by the landlord con

19

cerning a tenant's use, occupancy or obligation to

20

maintain the dwelling unit is enforceable against the

21

tenant only if the tenant has notice of it at the time

22

he enters into the rental agreement or is notified

23

of it after he enters into the rental agreement, and,

24
25
26
27
28
29
30

if it works a substantial modification of his bargain,
is consented to in writing by him.
Section 3.103
(a)

Access.-

The tenant shall not unreasonably withhold

consent to the landlord to enter into the dwelling unit
from time to time in order to inspect the premises,

31
10
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1

make necessary or agreed repairs, decorations,

2

alterations, or improvements, supply agreed services

3

or exhibit the dwelling unit to prospective or actual

4

purchasers, mortgagees, tenants, workmen or contractors;

5

nor shall the landlord abuse the right of access or

6

use it to harass the tenant.

7

(b)

Unless otherwise agreed, or in cases of

8

emergency, the landlord shall only have the right of

9

access while the tenant or a member of his household

10

is present in the dwelling unit.

11

any extended absence of the tenant, may enter the

12

dwelling unit at any time reasonably necessary.

The landlord, during

13

ARTICLE IV

14

REMEDIES

15

Section 4.101

Administration of Remedies.-

16

remedies provided by this Act shall be so administered

17

that the aggrieved party may be put in as favorable

18

position as if the other party had fully performed but

19

neither consequential or special nor penal damages may

20

be had except as specifically provided in this Act or

21

by other rule of law.

22
23
24

Section 4.102

The

Right to Terminate Rental

Agreement.(a)

If the landlord fails to comply with

25

section 2.103(a), or fails materially to comply with the

26

rental agreement, after seven days written notice by

27

the tenant specifying the default, the tenant may

28

t erminate the rental agreement.

29
30
31
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(b)

1

If the tenant fails materially to comply

2

with any provision of section 3.101, or fails materially

3

to comply with any provision of the rental agreement,

4

except a provision requiring the payment of rent to

5

the landlord, for seven days after written notice by

6

the landlord, the landlord may terminate the rental

7

agreement.

8

(c)

If the tenant defaults in the payment

9

of rent when due under the rental agreement and said

10

default continues after three days written notice by

11

the landlord requiring the payment of such rent or

12

possession of the premises, the landlord may terminate

13

the rental ac;reement.

14

(d)

If the rental agreement is terminated,

15

the landlord shall return all prepaid rent, and any

16

deposit or security in accordance with section 2.101.

17

(e)

If the landlord accepts rent with

18

knowledge of a default by the tenant or accepts perfor

19

mance by the tenant of any other provision of the rental

20

agreement that is at variance with its terms or rules

21

or regulations duly adopted by the landlord, the landlord

22

waives his right to terminate the rental agreement for

23

that breach, but not for any subsequent different

24

continuing breach.

25

Section 4.103

Remedy of Eviction.-

or

If the

26

rental agreement is terminated and the tenant does not

27

vacate the premises, the landlord may recover possession

28

of the premises in a summary proceeding under section

29

51.011, Florida Statutes.

The landlord may not recover

30
31
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1

possession of the premises except when the tenant

2

abandons the premises, surrenders the rental agreement,

3

or by an action under this section.

4

Section 4.104

5

Possession; procedure.-

6

(a)

Defenses to Action for Rent or

In an action for possession based upon

7

non-payment of rent, the tenant may defend upon the

8

ground of a noncompliance with section 2.103(a) which

9

materially affects health and safety, or may raise any
The landlord may raise any

10

other defense he may have.

11

defense to a tenant's counterclaim.

12

interposes any defense, other than payment, the tenant

13

shall, prior to final hearing or at uuch other time ar;

14

the court may direct, pay into the registry of the court

15

the rent due, as alleged in the complaint, and the rent

16

which shall accrue subsequent to the date of the complaint

17

as the samelRs accrued or shall accrue during the

18

pendency of the proceeding.

If the tenant

Upon hearing the court shall determine the

19
20

amount, if any, by which the periodic rent is to be

21

reduced to reflect the dimunition in value of the dwelling

22

unit during the period of noncompliance.

23

clusion of the proceeding, the court shall by order direct

24

the disposition of the monies on deposit with the court.

25

If no rent remains due after application of the privisions

26

of this section, judgment shall be entered for the

27

tenant.

28

with section 2.103(a), or that the landlord's noncompliance

29

with section 2.103(a) did not materially affect health

At the con

If the court finds that there was no noncompliance

30
31
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1

and safety, the landlord shall be entitled to recover

2

possession from the tenant.

3

(b)

In an action for rent, the tenant may

4

raise the defense of noncompliance with section 2.103(a)

5

and the provisions of subsection (a) of this section shall

6

apply to the extent applicable except that the tenant

7

shall not be required to pay any rent into the registry

8

of the court.

9

(c)

In an action for possession based on non

10

payment of rent, the landlord may seek, in addition to

11

p ossession of the premises, a money judgment against tl1e

12

tenant for waste, vandalism, destruction or noncompliance

13

with this Act or the rental agreement by the tenant or

14

those under his control.

15

(d)

If in an action for possession a claim is

16

raised by the tenant for damages in excess of the rent

17

due, or if the landlord seeks any relief provided in

18

subsection (c) of this section, the court may separate

19

these issues for trial apart from the hearing on the

20

right to possession.

21

Section 4.105

Right of Action for Damages.-

22

either the landlord or the tenant breaches a provision

23

of the rental agreement to be performed by him or fails

24

to comply with the requirements of this Act, the non

25

defaulting party may recover the damages caused to him

26

thereby in a civil action in a court of competent

27

jurisdiction.

28
29
30
31
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1

Section 4.106

2

(a)

Landlord's Lien for Rent.

The landlord has a lien, except as

3

provided in section 4.107, on all personal property of

4

the tenant or any member of his family, or any other

5

person who usually keeps the property on the premises

6

with the consent of the tenant for all rent due to the

7

landlord under the rental agreement.

8

superior to all other liens acquired subsequent to the

9

bringing of the property on the premises.

Said lien is
This lien

10

shall be in addition to any other liens upon such property

11

which the landlord may acquire by law.
(b)

12
13

enforced as provided in Chapter 85, Florida Statutes.

14
15

The lien created by this section may be

(c)

The remedy of distress for rent is hereby

abolished.

16

Section 4,107

Exemption from Landlord's Lien

Where the tenant is the head of a family,

17

for Rent.-

18

personal property owned by him to the value of $1,000 is

19

exempt from the lien created in section 4.106.

20

Section 4.108

Correction of Defaults.-

If the

21

rental agreement gives the non-defaulting party the right

22

to correct the other party's default in performing any

23

provision of the rental agreement, the non-default�ng

24

party may perform and shall be entitled to recover

25

damages for the reasonable expenses of performance

26

in a civil action in a court of competent jurisdiction.

27

Section 4,109

Casualty Damage.-

If the

28

premises are damaged or destroyed by casualty so that the

29

enjoyment of the premises is substantially impaired, the

30
31
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1

tenant may terminate the rental agreement and immediately

2

vacate the premises in which case the rental agreement

3

shall terminate on the date of vacating.

4

vacate the part of the premises rendered unusuable by

5

the casualty in which case his liability for rent shall

6

be reduced by the fair rental value of the part of the

7

premises damaged or destroyed.

8

terminated, the landlord shall return all prepaid rent,

9

and any deposits or security in accordance with section

The tenant may

If the rental agreement is

10

2.101.

Accounting for rent if the rental agreement is

11

terminated shall be on the date of vacating the premises.
Section 4.110

12

Attorneys' Fees.-

The court

13

shall allow reasonable attorneys' fees to the prevailing

14

party.

15

justice requires.

16

are in default under the rental agreement, no attorneys'

17

fees shall be allowed to either.

The court may allow or apportion court costs as
If the court finds that both parties

18

Section 4.111

19

(a)

20

Termination of Periodic Tenancy.-

Periodic tenancy may be terminated by

either party giving notice as follows:
(i)

21

Where the tenancy is from year-to-year,

22

by giving not less than three months notice prior to any

23

annual period;

24

(ii)

Where the tenancy is from quarter-to

25

quarter, by giving not less than forty-five days notice prior

26

to the end of any quarter;

27

(iii)

Where the tenancy is from month-to-month,

28

by giving not less than fifteen days notice prior to the

29

end of any monthly period; and

30
31
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(iv)

l

Where the tenancy is from week-to-week,

2

by giving not less than seven days notice prior to the end

3

of any weekly period.

4

Section 4.112

Process.-

With regard to an

5

action for possession, if no person can be found after

6

diligent search and inquiry at the usual place of

7

residence of the tenant, summons may be served by posting

8

a copy in a conspicious place on the property described

9

in the complaint and summons.

10

Section 4.113

Removal of Tenant; Process.-

11

After entry of judgment in favor of the landlord, the

12

clerk shall issue a writ to the sheriff describing the

13

premlses and commanding him to _put the Lmdlord ln

14

possession.

15

mobile home tenants or the mobile home of any tenant for

16

the reason of holding over after the expiration of the

17

tenant's time, the writ of possession shall not issue

18

earlier than thirty days from the service of the petition

19

for removal upon the tenant.

However, in the case of the removal of any

20

ARTICLE V

21

RETALIATORY CONDUCT

22

Section 5.101

23

(a)

Retaliatory Conduct Prohibited.

Except as otherwise provided in thi�

24

section, a landlord may not retaliate by increasing rent

25

or decreasing services, or by bringing or threatening

26

to bring an action for possession because:

27

(i)

the tenant has complaine� to a

28

governmental agency charged with responsibility for

29

enforcement of a building, housing or health code of a

30

violation applicable to the premises;

31
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(ii)

1

the tenant has complained to the

2

landlord of a violation cf the rental agreement or of any

3

of the provisions of this Act;
(iii)

4

the tenant has complained to any

5

governmental agency about an illegal or unauthorized

6

increase in rent; or
(iv)

7
8

the tenant has organized, encouraged

or participated in a tenant organization.
(b)

9

If the landlord acts in violation of

10

subsection (a), the tenant shall be entitled to the remedies

11

provided in Article IV, and in addition has a defense

12

in any action against him for possession.

13

by or against the tenant under this subsection, evidence

14

of a complaint or notice of violation referred to in

15

subsection (a) within six months prior to the action of

16

the landlord creates a rebuttable presumption that the

17

landlord's action was in retaliation unless the court

18

finds that the tenant made the complaint after notice

19

of a proposed increase or other action in good faith

20

by the landlord, in which event there is a rebuttable

21

presumption that the complaint was not made in good

22

faith.

23
24
25

(c)

In any action

A landlord who is entitled except for

subsection (a) may bring an action for possession if:
(i)

the violation of the applicable

26

building, housing or health code was caused primarily

27

by the lack of due care by the tenant or other person in

28

his household or upon premises with his consent; or

29
30
31
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(ii)

l
2

the tenant is in default in rent;

or

3

(iii)

compliance with the applicable

4

building, housing or health code requires alteration,

5

remodeling, or demolition which would effectively

6

deprive the tenant of use of the dwelling unit but the

7

maintenance of said action for possession does not

8

release the landlord from liability under section 4.102(a)

9

for noncompliance with section 2.103(a).
ARTICLE VI

10
11

SEVERABILITY, EFFECTIVE DATE AND REPEALER

12

Section 6,101

Severability.-

If any provision

13

of this Act or the application thereof to any person

14

or circumstances is held invalid, the invalidity does

15

not affect other provisions or applications of this

16

Act which can be given effect without the invalid pro

17

vision or application, and to this end the provisions

18

of this Act are severable.

19

Section 6.102

Effective Date.-

This Act shall

20

take effect on October 1, 1973.

21

agreements entered into or extended or renewed after

22

that date.

23

Section 6.103

24

(a)

It applies to rental

Specific Repealer.-

The following acts and all other acts

25

and parts of acts inconsistent herewith are hereby

26

repealed:

27
28
29
30

(b)

Transactions validly entered into before

the effective date specified in section 6.102 and the
rights, duties and interests flowing therefrom remain

31
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1

valid thereafter and may be terminated, completed,

2

consummated or enforced as required or permitted by

3

any statute or other law amended or repealed by this

4

Act as though such repeal or amendment had not occurred.

5

The remedies provided herein enforcement of the respective

6

rights of the landlord and tenant may be utilized with

7

respect to any rental agreement entered into before or

8

after the effective date of this Act.

9

Section 6.104

General Repealer.-

Except as

10

provided in the following section, all acts and parts

11

of acts inconsistent with this /\ct arc hereby repealed.

12

Section 6.105

Laws not repealed:

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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M E M O R A N D U M

TO:

MEMBERS OF THE LAW REVISION COUNCIL, AND
OTHER PERSONS INTERESTED IN LANDLORD-TENANT
REFORM

FROM:

ROBERT F. WILLIAMS, REPORTER FOR LANDLORD
TENANT PROJECT

DATE:

DECEMBER 22, 1972

RE:

FIFTH WORKING DRAFT OF FLORIDA RESIDENTIAL
LANDLORD AND TENANT ACT.

Attached hereto is the fifth dra�t of the
Florida Residential Landlord and Tenant Act. You will
note that we have now gone to a statutory numbering
system consistent with the Florida scheme. This is
due to a detailed session I had with Dr. Ernest Means
in Tallahassee. We have finally thrown off the final
schackles of the Uniform Act. This draft also reflects
a fairly detailed session I had with Ted Grisset in
Jacksonville, to clean up some drafting problems he
saw.

Section 83.64 contains an entirely new
provision, drafted at the request of the council at the
last meeting. This is an attempt to deal with the cash
flow problems a landlord might suffer in a rent strike.
Section 12 of the bill, creating §92.40,
Florida Statutes, is also a new provision. I believe the
other provisions contained in the sections of the bill
subsequent to the main act, are self-explanatory.
I plan to recommend at the next meeting that
we strike §83.56, and §83.67(3), for reasons that I will
discuss at the meeting.
We are still not using definitions of "transient
occupancy" and "single family residence 11• You will note
t hat I have changed the only reference in the bi·ll to the
term "single family residence" to "single family house",
which I believe might reduce the necessity for explicit
definitions. Several new definitions, however, do appear
in this draft for reasons that we will discuss at the
meeting.

A LEGAL SERVICES CENTER FUNDED BY THE DADE COUNTY MODEL CITIES PROGRAM

Memo
Page - Two
December 22, 1972

Even though I did not receive any specific
drafting recommendations from the members, pursuant to
the request of the chairman, I would be happy to meet
individually with any of the members at their convenience
during the weekend of the meeting to discuss specific
drafting recommendations.
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l

A bill to be entitled

2

An act relating to residential

3

landlord and tenant relationships;

4

creating part II of Chapter 83,

5

Florida Statutes; providing a

6

short title; providing for appli

7

cation of the act; providing for

8

exclusions from application of the

9

act; providing definitions; providing

10

for an obligation of good faith;

11

providing for unconscionable rental

12

agreements; provided for authorized

13

and prohibited provisions in rentA.l

14

agreements; providing for attorney's

15

fees; providing for disclosure to

16

tenants; providing for landlord's

17

obligation to maintain premises;

18

providing for limitations of land

19

lord's liability; providing for

20

tenant's obligation to maintain

21

dwelling unit; providing for land

22

lord's rules; providing for land

23

lord 1 s access to dwelling unit;

24

providing for remedies and procedures;

25

prohibiting retaliatory conduct;

26

proviting for landlord's lien for

27
28

rent; creating section 48.183,

relating to service of process;

29
30
31
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1

amending and renumbering section

2

83,261, relating to deposit money

3

and advance rent; renumbering sections

4

83,255, 83,271, 83,281, and 83,291;

5

amending sections 713,67 and 713.68;

6

amending section 509, 141(1); amending

7

sections 85.011 and 85, 051;

8

83,241; creating section 92.40, re

9

lating to admissibility of reports

amending

10

of building, housing and health code

11

violations; providing i'or repeal of

12

certain statutes; providing for severa

13

bility; providing an effective date,

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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1
2
3
4
5
6
7
8

Be It Enacted by the Legislature of the State of
Florida:
Section 1 Chapter 83, Florida Statutes, is
amended by denominating the existing sections as Part I,
to be entitled Landlord and Tenant; Non-Residential, and
by creating Part II, to be entitled Landlord and Tenant:
Residential, to read:

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27
28
29
30
31

PART II
LANDLORD AND TENANT: RESIDENTIAL
Section 83,40 Short title.- This part shall be
known as the "Florida Residential Landlord and Tenant Act."
Section 83.41 Application.- This part applies
to rental of a dwelling unit.
Section 83.42 Exclusions from application of

part.- This part does not apply to the following:
(1)

Residency at an institution, whether

public or private, where residence is incidental to
detention or to the provision of medical, geriatric,
educational, counseling, religious, or similar services;
(2 )

Occupancy under a contract of sale of a

(3)

Transient occupancy in a hotel, motel,

dwelling unit or the property of which it is a part;
rooming house, or similar public lodging or transient
occupancy in a mobile home park; or

(4) Occupancy by a holder of a proprietary

lease in a cooperative apartment.

Section 83.43 Definitions.- As used in this part,
the following words and terms shall have the following
meanings, unless some other meaning is plainly intended:
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l

(1) "Building, housing and health codes" means

2

any law, ordinance, or governmental regulation concerning

3

health, safety, sanitation, fitness for habitation, or the

4

construction, maintenance, operation, occupancy, use or

5

appearance of any dwelling unit;

6

(2)

7

"Dwelling unit
(a)

II

means:

A structure or that part of a

8

structure which is rented for use as a home, residence, or

9

sleeping place by one person, or more than one person who

10

maintains a common household; or
(b)

11
12

A mobile home ·or a lot in a mobile

home park;
(3)

13

"Landlord" means the owner, lessor or

14

sublessor or his assignee as the context may require,

15

of the dwelling unit;

16
17

(4)

"Tenant" means any person entitled to

(5)

"Organization" means a corporation, govern

occupy a dwelling unit under a rental agreement;

18
19

ment, estate, trust, partnership, association, or business

20

entity;

21
22

is vested:

(6)

23
24

"Owner" means one or more persons, in whom
(a)

All or part of the legal title to

(b)

All or part of the beneficial

property; or

25
26

ownership and a right to present use and enjoyment of

27

the premises, including without limitation, a mortgagee

28

in possession;

29
30

(7) "Premises" means a dwelling unit and the

structure of which it is a part, the appurtenant facilities,

31
2
CODING:

Words in &C�w.G:k Cll�,ui19A type are deletions from
existing law; words underlined are additions.

1

and grounds, areas, facilities and property held out for

2

the use of tenants generally;
Alternative A

3
4
5
6
7
8
9
10
11
12
13
14
15

(8)

the landlord under the rental agreement;
Alternative B
"Rent" means the periodic i1<ts;le liiJ'lre;;Qt
,·
payments due to the landiorp from the tenant· under the
�-tfa ,.-,/
rental agreementr{"J1": ·· -'; ··
� ·,
(9) "Rental agreement" means any agreement,
I

l;U..1·''.'Cf '·

18
19
20
21
22
23
24
25
26

27
28
29
30
31

, � •I

,\t,{ } ' l ,

,l,

written or oral, embodying the terms and conditions concerning the residential use and occupancy of premises, and
includes rules adopted by the landlord under section 83. ,34;
(10)

"Good faith" means honesty in fact in tlie

conduct or transaction concerned.

16

17

"Rent" means all payments to be made to

(11)

"Shall" means a mandatory requirement.

(12)

"Advance rent" means moneys paid to the

landlord to be applied to future periodic rent, but does
not include rent paid in advance, for current rental periods.
Section 83.44 Obliation of good faith.- Every
duty within this part and every part which must be per
formed as a condition precedent to the exercise of a
right or remedy under this part imposes an obligation of
good faith in its performance or enforcement.
Section 83.45 Unconscionable rental agreement or
provision. -

(1)

If the court, as a matter of law, finds a

rental agreement or any provision of a rental agreement
to have been unconscionable at the time it was made, the
court may refuse to enforce the agreement, or it may
enforce the remainder of the agreement without the uncon-
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1

scionable provision, or it may so limit the application

2

of any unconscionable provision as to avoid any uncon

3

scionable result.

4

(2)

When it is claimed or appears to the

5

court that the rental agreement or any provision thereof

6

may be unconscionable the parties shall be afforded a

7

reasonable opportunity to present ·evidence as to i_ts

8

setting, purpose and effect to aid the court in making

9

the determination.

10
11

Section 83.46 Provisions of rental agreements.
(1)

The landlord and tenant may, except where

12

prohibited by law, include in a rental agreement provisions

13

governing rent, the term of the agreement, and the rights

14

and obligations of the parties.

15

(2)

Unless otherwise agreed, rent is payable

16

without demand or notice, and periodic rent shall be

17

payable at the beginning of any term of one month or less

18

and otherwise in equal monthly installments at the

19

beginning of each month.

20

rent shall be uniformly apportionable from day-to-day.

21

(3)

Except as otherwise provided,

In absence of agreement as to term, the

22

term of the tenancy is to be determined by the periods

23

for which the rent is payable.

24

weekly, then the tenancy shall be from week-to-week;

If the rent is payable

25

if payable monthly, then from month-to-month; if payable

26

quarterly, then from quarter-to-quarter; if payable yearly,

27

then from year-to-year.

28
29

Section 83.47 Prohibited provisions in rental
agreements.-

30
31
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(1)

1

Unless specifically authorized by this

2

part, a provision in a rental agreement is null and void,

3

and unenforceable to the extent that such provision:
(a)

4
5

provides for the waiver of rights,

remedies or requirements of this part; or
(b)

6

provides for exemption or limitation

7

of any liability of the landlord to the tenant or .of the

8

tenant to the landlord, arising under law.

9
10
11
12
13

(2)

includ�d in a rental agreement entered into, extended or
\; : t
renewed after the effective date of this part, and the

r�

18
19
20
21
22
23
24
25
26
27
28
29

suffers actual damages as a result of the inclusion
Section 83.48 Attorneys' fees.Alternative A

15
17

�J

thereof, the� may recover such damages.

14
16

If such an unenforceable provision is

allow reasonable attorneys' fees

The

the...court finds that both

to the prevailing party.

or
parties are in_ �- this pa
·-- the rental
_
agreement, no· attorneys' fees shall be allowed to either
party.
Alternative B
No attorneys' fees shall be allowed to either
party, unless a rental agreement contains a provision
allowing attorneys' fees to the landlord if he prevails in
an action on the rental agreement, or for noncompliance
therewith, in which case such provision shall be inter
preted by the court to allow reasonable attorneys' fees
to the tenant if he prevails in an action on the rental
agreement, or for noncompliance therewith.

30
31
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Section 83.50 Disclosure,-

1

(1)

2

The landlord, or any person authorized to

3

enter into a rental agreement on his behalf shall disclose

4

to the tenant, in writing, at or before the commencement

5

of the tenancy the name and address of:

6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

the person authorized to manage the

(b)

an owner of the premises or a person

premises; and

8
9

(a)

authorized to act for and on behalf of the owner for
the purpose of receiving notices and demands.

(2) The information re(J:uired to be furnished

by this section shall be kept current.

Section 83,51 Landlord's obligation to mo.into.ill

premises.-

(1) The landlord, at all times during the

tenancy shall:

(a )

comply with the requirements of

(b )

-Wh<e� e.-a.r.e •··fH:>--a-pplicab:l:-e--0uil-di-ng.,··

applicable building, housing and health codes; er c,w./!
hmJSiue;

OP

health codes, maintain the roofs, windows,

screens, doors, floors, exterior walls, chimneys, fire
places, foundations, and all other structural components
in good repair and capable of resisting any and all normal
forces and loads to which they may be subjected; and
maintain the plumbing in reasonable working condition.
(2)

Unless otherwise agreed in a written rental

agreement, in addition to the requirements of subsection (1)
of this section, the landlord of a dwelling unit other
than a single family house at all times during the tenancy
shall:

31
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(a) make reasonable provision for the

1
2

extermination of insects, rodents and other vermin from

3

the premises;
(b)

4
5

keys for the dwelling unit;
(c)

6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

keep all common areas of the premises

in a reasonably clean and safe condition;
(d)

8
9

make provision for adequate locks and

provide and maintain appropriate

common receptacles and conveniences for th� removal of
refuse, garbage and other waste and arrange for their
removal; and
(e)

supply running water and reasonable

amounts of hot water, and reasonable heat during winter,
except where the building which includes the dwelling
unit is not required by law to be equipped for the purpose.
(3)

Nothing contained in subsection (2) of this

section shall be construed to prohibit the landlord from
requiring payment from the tenant for removal of refuse,
garbage and other waste, water, electricity, and fuel for
heating, either by the payment of rent, or any separate
billing.

(4) If the duty imposed by subsection (1) of

this section is the same or greater than any duty imposed
by any paragraph of subsection (2) the landlord's'duty
shall be determined by reference to subsection (1).
5)

failure to compl

The landlord is not responsible for any
"th the requirements of subsections (1)

or (2) of this section whe1;::::S-l!-':_h noncompliance was caused
✓-

-------

by the act or omis3pn-'of the tenant; a member of his

family, or�erson on the premises with his consent.

31
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Section

1

83,52 Limitation of landlord's liability.

2

Unless otherwise agreed, a landlord who conveys premises

3

which include a dwelling unit subject to a rental agreement,

4

in a good faith sale to a bona fide purchaser, is relieved

5

of liability under th0

6

to events occurring subsequent to the conveyance, except

7

that he remains liable to the tenant for any secu�ity

8

deposit or advance rent to which the tenant is entitled

9

under

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

§83.49.

Section

ag:reem01:i.± .iH:€1. this part as

83,53 Tenant's obligation to maintain

The tenant at all .times during the tenancy

dwelling unit.shall:

1 enta3:

(1) comply with all obligations imposed upon

tenants by applicable provisions of building, housing
and health codes;

(2) keep that part of the premises which he

occupies and uses clean and sanitary;

(3) dispose from his dwelling unit all refuse,

garbage and other waste in a clean and sanitary manner;

(4) keep all plumbing fixtures in the dwelling

unit or used by the tenant clean and sanitary;
(5)

use and operate in a reasonable manner all

electrical, plumbing, sanitary, heating, ventilating,
air-conditioning and other facilities and appliances,
including elevators in the dwelling unit or used by the
tenant;
(6)

not destroy, deface, damage, impair or

remove any part of the premises or property therein
belonging to the landlord, nor permit any person to do so;
and

31
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(7)

1

conduct himself and require other persons on

2

the premises with his consent to conduct themselves in a

3

manner which will not unreasonably disturb his neighbors.

4

Section 83.54 Landlord's rules.- A rule promul

5

gated by the landlord concerning a tenant's use, occupancy

6

or obligation to maintain the dwelling unit is enforceable

7

against the tenant only if the tenant has notice o_f it at

8

the time he entered into the rental agreement or is

9

notified of it after he enters into the rental agreement,

10

and, if it works a substantial modification of his bargain,

11

is consented to in writing by him •.

12

Section 83,55 Landlord's access to dwelling unit.

13

(1)

The tenant shall not unreasonably withhold

14

consent to the landlord to enter into the dwelling unit from

15

time to time in order to inspect the premises, make

16

necessary or agreed repairs, decorations, alterations, or

17

improvements, supply agreed services or exhibit the dwelling

18

unit to prospective or actual purchasers, mortgagees, tenants

19

workmen or contractors; nor shall the landlord abuse the

20

right of access or use it to harass the tenant.

21
22
23
24
25
26
27
28
29

(2)

Unless otherwise agreed, or in cases of

emergency, the landlord shall only have the right of access
while the tenant or a member of his household is present in
the dwelling unit.

The landlord, during any extended absence

of the tenant, may enter the dwelling unit at any time nece
ssary.

Section 83,56 Remedies; measure of damages.-

In

an action under this part, the aggrieved party shall be put
in as favorable a position as if the other party had•fully

30
31
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1

complied with this part, or fully performed the rental

2

agreement, but neither consequential nor punitive damages

3

shall be allowed.

Section 83,57 Remedies; enforcement of rights

4

Any of the rights and duties

5

and duties; civil action.-

6

provided in this party may be enforced by the aggrieved

7

party in a civil action.

Section 83,58 Remedies; right of action for

8
9

damages.-

If either the landlord or the tenant breaches a

10

provision of the rental agreement, or fails to comply with

11

the requirements of this part, the .aggrieved party may re

12

cover the damages caused to him by the breach or non

13

compliance.

14
15

16
17
18

19
20

21
22
23
24
25

26
27
28
29

agreement.-

Section 83,59 Remedies; termination of rental
(1)

If the landlord materially fails to comply

with §83,51(1) or the rental agreement, within seven days

after written notice by the tenant to the landlord or his
agent, specifying the breach or noncompliance, the tenant

may terminate the rental agreement.
(2)

If the tenant materially fails to comply

with §83,53 or the rental agreement, except a provision

requiring the payment of rent to the landlord, within seven
days after written notice by the landlord demanding cure of
themncompliance or breach, or possession of the premises,
the landlord may terminate the rental agreement.
(3)

If the tenant defaults in the payment of

rent when due under the rental agreement and the default
continues after three days written notice by the landlord

30
31
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1

requiring the payment of' the rent or possession.of the

2

premises, the landlord may terminate the rental agreement.

3
4

(4) The service of the written notices required

by subsections (1), (2), and (3) of this section, shall be

5

by delivery of' a true copy thereof', or if the tenant be

6

absent from his last or usual place of' residence, by

7

leaving a copy thereof at such place.

8

(5)

If the landlord accepts rent with knowledge

9

of a default or noncompliance by the tenant, or accepts

10

performance by the tenant of any other provision of the

11

rental agreement that is at varian�e with its provisions or

12

rules duly adopted by the landlord, the landlord waives hi:;

13

right to terminate the rental agreement or to bring a

14

civil action for that default of noncompliance, but not for

15

any subsequent or continuing default or noncompliance.

16
17
18

(6)

If the rental agreement is terminated, the

landlord shall comply with §83.49.
Section 83.60 Remedies; termination of tenancy
A tenancy without a specific term,

19

without specific term.-

20

as defined in §83.46( 3), may be terminated by either party

21
22
23
24
25
26
27
28
29
30

giving notice as follows:

(1)

Where the tenancy is from year-to-year,

by giving not less than sixty days notice prior to the
end of any annual period;
(2)

where the tenancy is from quarter-to

quarter, by giving not less than thirty days notice prior
to the end of any quarterly period;
(3)

where the tenancy is from month-to

month, by giving not less than fifteen days notice prior to
the end of any monthly period; and

31
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(4)

1

where the tenancy is from week-to-week, by

2

giving not less than seven days notice prior to the end

3

of any weekly period.
Section 83.61 Remedies; tenant holding over.-

4
5

Where the tenant holds over and continues in possession of

6

the dwelling unit, or any part thereof, after the expiration

7

of the term of the rental agreement, without the permission

8

of the landlord, the landlord may recover possession of

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

the premises in the manner provided for in �83.62.
Section 83.62 Remedies; right of action for
possession.(1)

If the rental agreement is terminated and

the tenant does not vacate the premises, the landlord may
recover possession of the premises as provided in this
section.
(2)

A landlord applying for the removal of a

tenant, shall file a complaint describing the premises,
and stating tre facts which authorize the recovery of the
premises, in the proper court of the county where the
premises are situated.

The landlord is entitled to the

summary procedure provided in §51.011.
(3)

The landlord may not recover possession of

the premises except:
(a)

in an action for possession under

subsection (2) of this section;
(b)

where the tenant has surrendered

possession of the premises to the landlord; or
(c)

where the tenant has abandoned the

premises.

30
31
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(4) The prevailing party shall have judgment

1
2

for costs and execution shall issue therefore.
Section 83.63

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Remedies; defenses to action for

rent or possession; procedure.(1)

In an action by the landlord for possession

of the premises based upon non-payment of rent, or in an

action by the landlord under §83. 58 seeking to rec.over un
paid rent, the tenant may defend upon the ground of a materia
noncompliance with §83.51(1), or may raise any other

defensne he may have.

Upon hearing, the court, or the

jury, as the case may be, shall determine the amount, if any,
by which the periodic rent is to be reduced to reflect the
diminution in value of the dwellinc; unit durine; tbe puriod

of noncompliance with §83.51(1), and after consideration
of all other relevant issues enter appropriate judgment.
(2)

In an action by the landlord for possession

of the premises based upon non-payment of rent, if the
tenant interposes a defense of noncompliance with §83.51(1),
the tenant shall, prior to final hearing or at such other
time as the court may direct, pay into the registry of the
court the accrued rent due, as alleged in the complaint, or

,,,,.

' .. J

as direetoa'by the court, and the rent which accrues during
the pendency of the proceeding.
(3)

In an action for possession of the premises

based on non-payment of rent, the landlord may seek, in
addition to possession of the premises, damages against
the tenant for waste, vandalism, destruction or noncompliance
- with this part or the rental agreement by the tenant or

29
30
31
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1

other persons on the premises with his consent.
Section 83.64 Disbursement of funds in registry

2
3

of court prior to final judgment; procedure.(1)

4

In any action where the tenant has deposited

5

sums into the registry of the court in accordance with the

6

provisions of §83.63(2), and the landlord is in immediate

7

danger of loss of the premises before a final hearing can

8

be held, through foreclosure or governmental action because

9

of the loss of rent revenue from the tenant, the landlord

1\ l�JJ,\ � ;_,' ( ;,:;/l 1\1,/.�:l,,.. ' '..

r_�-

t 1,1,I ,.... ,

r'' ·ir ,·

.

•.·,-·-·' ....

10

may apply to the court ,for'disbursement of the funds prior

11

to final judgment 'as. provided in th·is section.

fr,./,\

(2)

12

'

!

'

The landlord shall file a petition in the

13

court where th� action is pending, stating the facts which

14

entitle him to �e disbursement of the funds prior to
\,
final judgment, and stating facts which show that there is

15
16

17
18

19
20
21

a strong liklihood th� tenant will not prevail, in whole or
in part, on his defense\to the action.
( 3)

24
25

26

After not':I,ce to tre tenant, the court shall

provide a ��earing o�\the petition of the landlord i Jl
At the hearing, all parties ma� appear and be heard on all

matters pr�perly before the court• .a:nclcxdtng bub n&t

22
23

\

e-f'

tlie pleadings.

(4) The court shall make such order

\
proper, and if the court finds that the, landlord is in
immediate danger of losing the premises as provided in sub-

27

section (1) of this section, and that the 'tenant is unlikely

28

topr-ev�il, in full or in part, on his defense to the action,

29

it may order the disbursement to the landlord of all or

30
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1

part of the tenant's funds in the registry of the court.
Section 83.65 Remedies; nemoval of tenant;

2

In an action for possession, after entry of

3

process.-

4

judgment in favor of the landlord, the clerk shall issue a

5

writ to the sheriff describing the premises and commanding

6

him to put the landlord in possession.

7

removal of the mobile home of any 'tenant for the reason of

8

holding over after the expiration of the rental agreement,

9

the writ of possession shall not issue earlier than thirty

10

days from the service of the petition for removal upon the

11

tenant.

In the case of the

Section 83.66 Remedies; c:asualty damage.-

12

If tlie

13

premises are damaged or destroyed so that the enjoyment of

14

the premises is substantially impaired, the tenant may

15

terminate the rental agreement and immediately vacate the

16

premises.

17

rendered unusuable by the casualty in which case his liabilit

18

for rent shall be reduced by the fair rental value of that

19

part of the premises damages or destroyed,

20

agreement is terminated, the landlord shall comply with

The tenant may vacate the part of the premises

If the rental

21
22

Section 83.67 Retaliatory conduct prohibited.

23

(1)

Except as otherwise provided in this

24

section, a landlord may not retaliate against the tenant

25

by increasing rent or decreasing services, or by bringing

26

or threatening to bring an action for possession or other

27

civil action because:
(a)

28

the tenant has complained to a

29

governmental agency charged with responsibility for e'nforce

30

ment of a building, housing or health code of a violation

31

applicable to the premises;
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1

(b)

the tenant has complained to the

2

landlord of a violation of the rental agreement or of any

3

of the provisions of this part;

4

(c)

the tenant has complained to any

5

governmental agency about an illegal or unauthorized

6

increase in rent; or
( d)

7

8

the tenant has organized, enc.ouraged

or participated in a tenant organization.
(2)

9

If the landlord acts in violation of

10

subsection (1), the tenant shall be entitled to the remedies

11

provided in this part, and in addi t-ion may interpose a

12

defense of retaliation in any action against him for

13

possession.

14

this subsection a rebuttable presumption of retaliation is

15

created by evidence of a complaint or notice of violation

16

In any action by or against the tenant under

referred to in subsection (1), within six months prior to

17

the action of the landlord, unless the court finds that the

18

tenant made the complaint after notice of a proposed in

19
20
21
22
23
24
25

26
27

crease or other action in good faith by the landlord, in
which event there is a rebuttable presumption that the
c omplaint was not made in good faith.
(3)

A landlord who is entitled except for

subsection (1) may bring an action for possession.if:
(a)

the violation of the applicable

building, housing or health code was caused primarily by
the lack of due care by the tenant or other person in his
household or upon premises with his consent; or
(d)

28

the tenant is in default in ren�; or

29
30

J!.6

31

CODING;

Words in a:.��"1<:k Cha;Q1i,19li type are deletions from
existing law; words underlined are additions.

6-72

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

20
21
22
23
24

25
26
27
28

29
30

(c)

compliance with the applicable building,

housing or health code requires alteration, remodeling or
demolition which would effectively deprive the tenant of
use of the dwelling unit but the maintenance of said action
for possession does not release the landlord from liability
under section 83.59(1) for noncompliance with section 83.51(1
Section 2.

Section 713.691, Florida S�atutes,

is created to read:
713.691 Landlord's lien for rent; exemptions.(1)

With regard to a residential tenancy, the

landlord has a lien on all personal property of the tenant
located on the premises for accrued rent ·due to the landlord
under the rental agreement.

The lien is superior to all

other liens acquired subsequent to the default in the
payment of the rent.

This lien shall be in addition to any

other liens upon such property which the landlord may acquire
by law, and may be modified or waived, in whole or in part,
by the provisions of a written rental agreement.
(2)

Where the tenant is the head of a family,

personal property owned by him in the value of $1,000 is
exempt, [as provided by Article X, §4 of the Constitution,]
from the lien created in this section.
(3)

The remedy of distress for rent is abolished

with regard to residential tenancies.
Section 3.

Section 48.183, Florida Statutes, is

created to read:
48.183 Service of process in action for possession
of residential premises.-

In an action for possession under

§83.62, if no person of the tenant's family above 15 years of
age can be found after diligent search and inquiry at the

31
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1
2
3
4
5
6

usual place of residence of the tenant, summons may be
served by posting a copy in a conspicious place on the
property described in the complaint.
Section 4.

renumbered Section 83,49, Florida Statutes, and is amended
to read:

7
8
9
10
11

Section 83,261, Florida Statutes, is

landlord.-

83,49 Deposit money or advance rent; duty of

(1) �ais-seetieR-saall-se-kRewR-as-tae-laRaleFa

aRa-teR�Rt-seeHFity-aepesit-papt,

f�1fa1__(1J Whenever money saall-ee is deposited

12

or advanced by a tenant on a eeRtFaet-fep-tae-Hse-eF-FeRtal

13

ef-a-aettsiRg-HRit, rental agreement as security for per-

14

formance of the eeRtFaet, rental agreement, or as advance

15

rent, sHea-meRey the total amount of such money held by the

16

landlord on behalf of the tenants shall be held in trust by

17

the landlord and shall not be commingled with any other funds

18

of the landlord; or, in the alternative, the landlord shall

19

post a surety bond with the clerk of the circuit court in

20

the county in which the aeHsiRg dwelling unit is located

21

in a tota+ amount of the security deposits he holds on behalf

22

of the tenants, or fifty thousand dollars, whichever is less,

23

executed by the landlord as principal and a surety company

24
25
26
27
28
29
30
31

authorized by the landlord as principal and a surety company
authorized and licensed to do business in the state as surety
The bond shall be conditioned upon the faithful compliance of
the landlord with the provisions of this section and shall ru
to the state governor for the benefit of any tenant injured b
the landlord's violation of the provisions of this section.
fs1(� Whenever the landlord shall require a

security deposit, or advance rent, it shall accumulate

18
CODING:

Words in &t.�\1G:k ttu;QYc;R. type are deletions from
existing law; words underlined are additions.

6-72

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

interest at the rate of 5 percent per annum ..._l simple inte1·est
However, no interest shall be required to be paid to the
tenant when such moneys are held in trust and not commingled
with other funds of the landlord.

If such funds are iRaeea

deposited in an interest-bearing account, the tenant shall
receive and collect at least 75 percent of the interest
payable on such account.

The landlord shall, within thirty

days of receipt of advance rent or a security deposit,
notify the tenant in writing of the manner in which the
landlord is holding the advance rent or security deposit,
the rate of interest, if any, which the tenant is to receive
and the manner and time of interest payments to the tenant.
fe1--PeP-tRe-��p�eses-ef-tRis-seetieR-�teRaRt�
sRall-iRel�ae-a-meeile-Reme-ewReP-eP-lessee-aRa-�Re�siRg�Re-miRim�m-see�Pity-ae�esit-s�e�eet-te-tke-�Fe¥ieieRe-ef
tRis-seetieR-witk-Pee�eet-te-meeile-Reme-�aFke-sRall-0e-fifty
aellaPST
-f31--ARy-�Pe¥ieieR-ef-a-eeRtPaet-eP-agpeemeRt-ey
WRiek-a-teRaRt-��p�epts-te-wai¥e-RiB-FigRte-�RaeP-tRie-
eeetieR-ie-aesel�tely-¥eia ..

*f41(Jl Upon the vacating of the premises for

termination of the lease or for other reason, the landlord
shall have fifteen days to return the security deposit or ad
vance rent together with interest or in which to give the
tenant written notice by certified mail of his intention to
impose a claim thereon or forfeit his right to ae-se. impose
the claim. YRlees-tRe-teRaRt-sRall-Pe��est-tRe-Pet�PR-ef-tRe
deposit in writing by certified mail within 15 days after his
vacating of the premises, the landlord may then deduct the

31
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-fS1.i.'.-±..L. The provisions of this section shall not

4

apply-te-aRy-paPt-ef-a-aepesit-maae-sy-a-teRaRt-taat-may-ee

5

tPeatea-as-aR-aavaRee-paYJRent-ef-PeRt;-aRa-saall-Ret-apply-te

6

tPaasieRt-Peatals-sy-aetels-ep-metels-as-aefiaea-iR

7

eaapteP-SG9;-ReP-saall-it apply in those instances in which

8

the amount of advance rent or deposit or both is regulated

9

by law or rules or regulations of a public body.

10
11
12
13

-f�1--We-�ePtieR-ef-tais-eeetieR-sBall-se-appliea0le

te-aRy-eeatpaets-iR-fepee-as-ef-geptem0eP-l;-l9e9T

-f11--�ae-ppevisieRs-ef-taia-aeetieR-saall-Ret-apply

14

Section 5. §§83.255, 83.271, 83.281 1 and 83.291,

15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30

Florida Statutes, are renumbered §§83.68, 83.69, 83.70 and

83.71, respectively.
Section 6.

Section 713.67, Florida Statutes, is

amended to read:

Section 713.67

at hotels, etc.

Liens for board, lodging, etc.,

In favor of keepers of hotels, apartment

houses, rooming houses, and boarding houses for the board,
lodging and occupancy of and for moneys advanced t0 transient
guests or tenants, upon the goods and chattels belonging to
such guests or tenants, in such hotel, apartment house,
rooming house or boarding house, including garage and
storeroom.

Upon the non-payment of such swns in accordance

with the rules of such hotels, apartment houses, rooming
houses or boarding houses, the keeper thereof may instantly
eject such transient guests or tenants therefrom.

31
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19
20

Section 7,

Section 713.68, Florida Statutes, is

amended to read:
Section 713,68 Liens for hotels, apartment houses,
rooming houses, boarding houses, etc.

In favor of any

person conducting or operating any hotel, apartment house,
rooming house, boarding house or tenement house where rooms
or apartments are let for hire or rentalT on a transient
basis.

Such lien shall exist on all the property including

trunks, baggage, jewelry and waring apparel, guns and
sporting goods, furniture and furnishings and other personal
or
property of any person which property is brought into/placed
in u.ny room or apartment of any hotel, upu.rtment housG,
lodging house, rooming house, boarding house or tenement
house when such person shall occupy, on a transient basis,
such room or apartment as tenant, lessee, boarder, roomer
or guest for the privilege of which occupancy money or any
t hing of value is to be paid to the person conducting or
operating such hotel, apartment house, rooming house, lodging
house, boarding house or tenement house.

Such lien shall

continue and be in full force and effect for the amount

21

payable fGr such occupancy until the same shall have been

22

fully paid and discharged.

23
24

25
26
27

Section 8.

Section 509.141(1), Florida Statutes,

is amended to read:
509.141 Refusal of admission and ejection of
undesirable guests; notice, procedure, etc.
(1)

The manager, assistant manager, desk clerk

28

or other person in charge or in authority in any hotel,

29

apartment house, tourist camp, motor court, restaurant,

30

rooming house or trailer court shall have the right to remove

31
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cause to be removed, or eject from such hotel or apartment
house, tourist camp, motor court, restaurant, rooming house
or trailer court in the manner hereinafter provided, any

4

transient guest of said hotel, apartment house, tourist

5

camp, motor court, restaurant, rooming house or trailer

6

court, who, while in said hotel apartment house, tourist

7

camp, motor court, restaurant, rooming house or trailer

8

court premises is intoxicated, immoral, profane, lewd,

9

brawling, or who shall indulge in any language or conduct

10

either such as to disturb the peace and comfort of other

11

guests of such hotel, apartment hou·se, tourist camp, motor

12

court, restaurant, rooming house or trailer court, or who,

13

in the opinion of the management, is a person whom it would

14

be detrimental to such hotel, apartment house, tourist

15

camp, motor court, restaurant, rooming house, or trailer

16

court for it any longer to entertain, but the admission

17

to, or the removal from, such accommodations shall not be

18

based upon race, creed, color, or national origin.

19
20
21
22
23

Section 9.

Section 85.011(5), Florida Statutes,

is amended to read:
Section 85.011 Enforcement by persons in privity
with the owner.-

All liens on real or personal property

provided for by part 1 or part 2 of Chapter 713, �lorida

24

Statutes, are enforceable by persons in privity with the

25

owners, except when otherwise provided as follows:

26

(5) Summary action.(a)

27
28

By a person claiming a lien for labor

performed, or claiming a landlord 1 s lien under §713.691,

29

filing in the court having jurisdiction of the amount of

30

the lien claimed, a complaint describing the property on

31
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which a lien is claimed and stating the facts which authorize
or create the lien.

Such person is entitled to the

summary procedure under section 51.011, Florida Statutes.
(b)

If the issues are found for plaintiff,

5

judgment shall be entered for the amount found to be due

6

him with fifteen percent attorney's fee and costs.

7

judgment is a prior lien on the property described AD the

8

petition over all other liens accruing or that may be filed

9

subsequent to the day the lien for such labor performed

10

or unpaid rent accrued but if such issues are found for

11
12
13
14
15

16
17
18
19
20
21
22
23
24

25
26
27
28
29
30

The

defendant, judgment shall be entered dismissing the action.
Section 10.

Section 85.051, Florida Statutes, is

amended to read:
Section 85.015 Time of bring action.- When there
has been no record of a notice of lien, action to enforce
a lien (if it exists without such record) must be brought
within twelve months from the accrual of the unpaid rent,
the performance of the work or the furnishing of the
materials, and if there has been such record, the action
must be brough within twelve months from the time of such
record.
Section 11.

Section 83.241, Florida Statutes, is

amended to read:
Section 83.241 Removal of tenant; process.- After
entry of judgment in favor of plaintiff, the clerk shall
issue a writ to the sheriff describing the premises and
commanding him to put plaintiff in possession.

HeweveP-iR-

ffleeile-Reffle-ef-aRy-teRaRt-feP-tRe-PeaeeR-ef-RelaiRg-evep
afteP-tRe-e*�ipatieR-ef-tRe-teRaRt i e-tiffley-tRe-wPit-ef
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4
5
6
7
8
9
10
11
12
13
14
15

se�viee-ef-tRe-�etitieR-fe�-�emeval-H�eR-tRe-aefeRaaRt�
Section 12.

Section 92.40, Florida Statutes, is

created to read:
Section 92.40 Reports of building, housing or
health code violations, admissibility.- A certifie@. copy of
f\,w, r <�
a report�of a violation of any building, housing or.health
code by a governmental agency charged with the enforcement
' •'),.,
'')
·() I lo'·
..,J_�,tt·
'I l.i\f •,,(\ii

of such codes' e¼1alt be admiss�bl
n evidence �1 all of the
\ �
(\
covrti of tllii sts.tq and � lte prima facie evidence of
the violations of such codes>[ c';,
Section 13.

Repealer.- Sections 82.02, 82.04,

82.081(2) and 713.69, Florida Statutes, are hereby repealed.
Sec�4. Severability.- If any provision of
this act, or its appl� or circumstances

16

is held invalid, the rema_:tnder of the act, -or the

17

applicatio :��ions to other persons or circumstances
.
is not a:rfected.

18
19

Section 15.

Effective date.-

This act shall take

20

effect on January 1, 1974.

It applies to rental �gree�ents

21

entered into, extended or renewed after that date.

22
23
24
25
26
27
28
29
30
31
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POSITION PAfER
OF THE t?.l\TIOr·:AL TEI'�MITS Of:.GANIZATION

Ot•! Tm: FOUR'tH TEHrf,TIVE DRbFT OP TH'§.
UiHFORl-1 LAIIDLORD TENAi'JT RELATIONSHIP ACT
With due deference to the diligent and arduous labors of the Special
Committee, it ic the position of i'1TO that the Uniform Landlord Tenant Relntlon.-·
ship Act (ULTRA) draft as it presently exists is substantially l7ea!ter, in \Jhole
or in part, than the existing lm·1 in many jurisdictions, espe�ially thosa juris•
dictions that have rent l:7ithholding provisio11s in their codes or regulation:,.

It is evident that courts and legislatures in other jurisdictions are
being forced or morally persuaded by active tenant groups and the plight or
tenants generally to enact better landlord-tenant la�-1::;. �rro is concerned
that the adoption of a t1eak ULTRA may forestall the development of stronacr
lm-1 and suggest maximum limitations to the courts in those jurisdictim1s thut
would welcome an easier way out.
Therefore� notwithstanding the "good provisions te of the proposed act nor
the apparent fear of the drafter:; of the act that an act "too favorable" to
the tenants would not be approved by the NCCUSL or accepted in the states. the
draft as presently written is not acceptnble.If the NCCUSL is not prepared to
do what is necessary to correct the serious probler.1s in landlord-tenant rcln
tions t then we suggest they do nothing in the area.
There is no justification for the assu@ption ) ·that in order to correct
the admittedly grossly unjust landlord-tenant relationship lat·rs, the land!ot·d
.ffi!!St agree to the changes. If this is the prevailing attitude oi the clra�t��r.,
f..
then 1'11'0 prefers to pursue change by other means.

NIO deems it extremely important that the draft clearly state that its
use as a uniform act is not intended and shall not be applied to repeal leuln
lation in those jurisdictions that provide greater remedies and equities in
correcting the- current :i.mbalance in landlord-tenant laus�
t>lTO is also concerl'\ed that at this late date the drafters o:c the ULTllA
have not realizc<l the importance of incorporating into the act the requircn,,�11t
of basic stunclarc.1 s oz decency uhich may :foll short of "code violations. 11 Art
indicated in our 1971 position paper, "there appears to have been no und�rly ( ''
C
social objectives and considerations (in drafting the act), apart from co<lu
violations, Hhich uould cncoura�e landlords to pursue minimur,1 esthetic dccenn,
and encourage tenants to tn!ce pride in their dt·1ell:i.ngs as if they o,-ined the111. ·
Th�ce must be sor.1e 11:eans of dealin� uith poor landscaping (dirt and mud), 11.:rd.�
int exterior nnd intcri.or peint and paper and other matters 't�hich are not cod p
\'i<.: ,.,tions." ThC:! problems bccouc acute at the code violation stage.

NI'O hns on numerous occasions m.:iclc its views nnd sucg·?.Gtions known to
the Special Committee. Therefore, with tlic exception of those proviaions
. whicn ·1;-1c consider mcst onerous, an<l rcnlidnc the burdens of the Corranittce>
t·1c ,-1iJ.l be brief in our discuGsion of specUic recommemlntions.

$cction t�. 301 - Periodic Tcnc1ncv; Hol(fov�r.; ReTied1.es

This section of the draft should be revised to provide that a tenant
cannot be deprived of a periodic tcn�ncy except on a shqt·Jing of good cause.
In reforming the landloi-d•tcnnnt lat;i·s ,. additional emphasis muat be ploced

on the value of the rent�d property to the tenant as a ''home" as it relates to
the landlords' agrarian or proprietary interest. It is untenable to spea� of
correcting imbalance in landlord-tenant relations uhile permitting the landlord
to uproot a family from its heme, community nnd in many cases its schools,
churches, and jobs, ,-,ithout just cause merely by serving 30-day notice.

While landlords have co�plain�d that a good cause terminetion provision
would prevent their "3etting rid 0£ 11 tenants uhom th,�y cannot prove are un
desirable. there appears to be no juetificotion �:oi: pcrcittinn ab.� i,nndlord, tlho is
·. licensed by th� government and t;1ho receives certain bG.�ci:its as a husinc,csman
or public servant, to arbitrarily take away the home oI another when he cannot
demonstrate good cause for doing so.
Neither does the suggestion that a good cause provision may prove to be a
violation of due process warront the refusal to put such a provision in the act.
There is already precedent in rent control laus and it is also well established
thllt in some instances private rights must yield to the public good.
Adequate protections for the lnndlord may oc in�luded in any good cause
provicion, as good cause is not limited to tenant raisconcll!ct, but may e,�tend
· to the landlord's desire to use his property in a manner substantially inccn•
sistent with the maintenance oi the type of tenancies .involved•-i.e., he nay
. sta:r:tre:i.ting the property as a ducll:!.ng for hiniscl:Z or his in:mediDte family
er
demolish the building and rebuild. Hone of these uses, however, should
be allm-1ed as a retaliatory measure by the landlord against the tenants.
Such a change in tbis section would be especinlly beneficial to a t2�ant,
who has lived in the landlord's property over a long period of time and i1ae
beco111e established in the particular community in Hhich he lives.
It must be noted that the ornmission of the time periods for notice as in
paragraphs (a) and (b) docs not snti<>.i:y in .:iny uay the necessity for a good
cause provision. Indeed, this mny lend to time pc�iods more detrimental to
those currently in existence.
In para�roph (c) of thiD section lines 13, 1� and 15, mean very little to
n tenant absent n requirement of good cause. This is true because fm1 tenants
will be uilling to risk such a ocv��c pennlty on �n alle3ation that they held
over in good raith.

Alternate l is the only nccepta�lc security deposit provision and Alternate
2 should be deleted from the draft. The eifoct of the tuo provisions is to
eliminntc Alternate 1. The landlord generally provides the leaGe fern and has
the superior bargaining poi-.,er. There is absolutely no reason for a landlord
to choose Altern.:-.tc 1 over Alternate 2.
Alternate 2 ,-1ould c1l10t1 the landlord to deduct r:ioney from the deposit
for damages. This provision suggests that the deposit is not prepaid rent
and therc�ore it is the tenants' money and should be held in an interest
bearing account for the tenants' be.ne.rit. This p�ovisicn is also objection
able because it contains very little protections n3ainst the ab�ae of security
deposits than that nfforded in m0st jurisdictions. Interest at 6 per cent
per annum and recovery of double the amount of the deposits is inadequate
compensation for tenants to engage in lengthy liti3ation and loss of time from
jobs in an effort to disprove itemized allegations of damages by the landlord
especially �here the tenant has not had an opportunity to refute such allega
tions prior to landlords' "repairs. 11
.
.

The refusal of the drafters to include times and amounts goes to the
very heart of the problems which they purport to re�edy as time limits for
repayment of deposits, and amount of deposit which must be paid are fre
quently the source of tenant complaints.
(NOIE: It should be noted at this point that in many
of the areas of this act where time limits have been
omitted such omissions operate to weaken and reduce the
act to a mere suggestion of language to be incorporated
in whatever code a state may wish to adopt or legislate.)

Alternate 1 should be amended to limit the amount of security deposits
to the equivalent of (1) month's rent and to prov'ide for the return to the
tenant or payment into court within (15) days after termination of the
tenancy.
§_g_ction 5.101 - Retaliatory Eviction Prohibited
This section should be amended by removing the time reference at line 4,
page 37. As previously indicated the failure to include or eliminate the time
period renders the section ineffective.
Paragraph (b) at line 20 should be amended to provide:
••• unless the court finds that the tenant, acting in
bad faith made the complaint••• in which event the re
buttable presumption against the landlord shall not
arise.
Many complaints arise after notice of proposed rental increases by
virtue of the fact that many tenants are content to "go along" with the
landlord until he purports to raise the rent when the conditions of the prem
ises arc actually declining and seriously in disrepair. Frequently, tenants
have not lodged formal complaints until the landlord adds "insult to injury"
by announcing a rent increase..

-4Section 1.202 - Exclusions from Application of Act
This entire section should be reconsidered in light of the justification
for excluding any person who fits within the definition of a tenant.
Specifically, :paragraphs (1) and (5) are too broad in their application
to educational institutions and to employees of the landlord respectively.
This section should ne amended as follows: "This section does not apply
generally to residents o:f "company·t·cwns" and migratory workers".
Section 1,403 - Prohibited Provisions in Rentai Agreements
'Ibis section should extend the protection against waiver by tenants of
rights and remedies under the Act in the lease agreement to include waiver
of rights or remedies under any agreement.
Sub-paragraph (a)(l) should provide at line 4 after the word "Act",
the words: "or any act; ••• '_'
Section 2.105 - Limitation of Liability
'Ihe second sentence of paragraph (a) beginning with the word "However"
creates some ambiguity as to the continued liability of the conveyor landlord •

..

Therefore, line 8 of this paragraph should prov.ide after the word
"security" the following lanuage: " ••• ,.n�-.'2 for acts or omission prior to
receipt of written .notice by tenant ••• "
Section '3,102 - Rules and Rer:ulatinns
An additional paragraph should be added to this section which would provide
as follows:
7) And that such rules or regulations should be reviewed
by the existing representative tenants council.
Section 4,101 - rfoncompliance by the Landlord-In General
Line 5 of paragraph (a) should be amended by removing the brackets
following the word "within" and inserting the words "72 hours",
Section 4, 10-J - Self Help for Minor Defects
Parat7aph (a) of this section should be amended to allow a minimum of
'l'his chanGe is necessary be
ca11se in many instances one-half the periodic rent would not be adequate
to pay any licensed rep,3.irman,
�100, 00 up to one-half of the periodic rent.

Section 4. 10!:. • Fai lu�2,. pur,ply Heat 1 Ha.te...r or Hot �fatcr
It is ridicu.1ous and should lie er1�T,arl!.ssL13 to su3zest that e.. ten�nt· l'1rit�
a landlord to in:'.:orrn hin that he h�s no heat or runnin3 ueter.
As presently drafted this section is useless. Su1<9aragraph 2(c) co;1tnin'.;
adequate protection for the landlord; therefore, par.a3ra,h (a) should t,e au:end
ed at lines 4 and 5 as £01loi·1s:

µe

••• within a raasonat_;le tb.e t·1hich sht-.11
ilO longer than
2l: hours after notice is received, except as provided under
sub,arczraph 2(c) or: this Gection.
Section /:,.1.05 - Landlord•-� i!ouc;.swm_li�.n.� Dcxcmse to Ac�.J:J.2.n ror-2.�-?session
Ot ,.{�.li:

The provisio11 f:or payi�nt or. "all"rent into court: :founcl at line G oJ.:
z,ara3rai)h (a) should t.� reviewed in li&h t o.:: Dorfr,.an V. noozer, 4-1!:- l?ecl
2ncl _____• uhich held p�y,.;;ants o/ hack r<,mt to h� a�1 iller;al attechn1ent bo:fore judee!:tent.
'l'he i'!etional T�nc1:1ts O-c,3�11i�ation scro·,1z1y �irine t!le Spccic.l Coi.-.i.::i. ttce
to rec,ircict its attention to those areas reicrretl to cierein. It is t':1a
O!)inio:1 o? i•T.rO thct the act �ns been si3ni ·�icantly wea!�enec\ hy the :?tii.lure
o-2 the drafters to recO, lf••encl tiJ;,e 1,C?rio<lc anc1 r.1011catary ciepo3its c1nd i;ic,1al
tia� ao previously suzz2�tetl.
There i.G no foM.cation i..1 the :fourth dra:'.:t that the act is intend0d
in good ::ait!1: to �CCO!,,-plish thone purposes set fol'"th oa paBe 1. Rather,
it �r,r,ear� that t�1e dra,':i: r2:,resents an atter.�t to get "sor.i�thing" approved
��y toe Cor.1missionm:r,.
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UNIFORM LANDLORD AND TENANT RELATIONSHIP ACT
(Directed towards the Third Working Draft, April, 1972)
Proposed by the

NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS
GENERAL
Whether the proposed draft is adopted as a uniform law or a model
act -- and as indicated elsewhere, the National Association of
Real Estate Boards does not believe a uniform act to be appro
priate and recommends adoption of a model act -- it must be recog
nized that for most·jurisdictions the proposal produces significant
change which could be disruptive not only to the relationships. b.e
tween landlord and tenant but to the objective of providing and
increasing and improving supply of decent, safe and sanitary
housing for the tens of millions of Americans who depend on rental
accommodations. We are convinced that government cannot (and
should not) provide the needed housing supply in this nation.
To-the extent, therefore, that law may discourage investment by
the private sector in housing, it would have an adverse impact
on the prime factor in meeting housing needs: The creation of
an adequate supply and a competitive market for all segments of
our population.
I

In general terms we believe the following comments to be pertinent:

1.

In basic terms the landlord-tenant law in the various juris
dictions in the United States works. Within its carefully
developed framework, tens of millions of satisfactory relation
ships ·exist and have existed between those who own and provide
housing a_nd those who possess it.
The houstng provided to Americans t,.mder this system is the
best housing in the world and is improving every year, even
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in relationship to rising standards and amenities demanded.
The key to better housing and better landlord�tenant re
lationships is the c.ontinuous provision of an adequate sup
ply and conditions to encourage a flow of investment capi
tal into housing.
2.

Statements are made in comments to the.proposed draft, and
are frequently enunciated by those who desire dramatic
change in the law, that the landlord-tenant law is rooted
in a feudal past and should be totally recast in "modern"
terms. The Ten Commandments predate feudal times but have
not outlived their usefulness as concepts.
Certainly the law of landlord and tenant has.materially
evolved in every jurisdiction and continues to do so, both
through statute and judicial decision. Change is necessary,
but rudimentary elements developed through centuries of ex
perience which have proven their value and equity should
not easily be discarded. Enticing experiments in law which
have not demonstrated their worth (and in some cases have
demonstrated their detriment) should not be advanced for
sake of change alone.
Some jurisdictions in the United States who have attempted
by law to· impose conditions making profit. impossible or
risks prohibitive have found, as a result, a sharp slow
down of investment of private capital into new housing
and a reversed effect through abandonment of thousands of
units, all to the detriment of the tenant situation.

3.

As indicated, the basic underlying motive must be a continued
supply of new housing and the creation of competitive condi
tions in the housing system. The state of the law and the
administration of the law, with respect to the operation of
the landlord-tenant relationship, can be a significant ele
ment in the maintenance of a climate to encourage that goal,
If that relationship is overbalanced so as to threaten or
cloud the opportunity to produce income, the housing supply
will decline.
Provisions in law which will encourage and spawn added liti
gation, with its resultant cost, can be one such significant
factor.· Every cost incurred in the provision of housing must
be paid by someone: If the landlord cannot pass on the cost
he will be forced from the housing market and others will be
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cannot be transferred to those who produce the costs, they
must be shifted to all tenants alike and thus increase the
cost of housing, whereas, a social objective of this nation
must be to decrease such costs and government must parti
cipate in that effort by not imposing, through operation
of law or otherwise, added costs.
4.

A major objective of this proposed act is to improve the
quality of housing. We applaud and join in that objective.
Basically, however, the means to force imp�ovement of ex
isting housing or construction of housing to improved standards
is a function of code enforcement: A function of government
which must be encouraged and expanded. In general terms, a
tenant is a temporary user of a single unit'·of housing in
relationship to the life of that housing.

5.

Great concern has frequently been expressed about the un
sophisticated tenant and the inequality of his bargaining
power with the landlord. Once the status of a tenancy has
been obtained, the tenant, of course, has possession which
under some circumstances of law or the administration of
law may trip the scales of equality very sharply in his
direction. Tenants, particularly in urban areas, today
have many resources available to them in their relationships
with landlords which give them a degree of knowledge·, power
and sophistication which outweighs that obtained by the land
lord,
In half or more than half of the landlord-tenant relationships,
the housing is provided by "parttime" landlords who invest in
housing and produce their profit through "sweat equity".
They are an essential part of the system of providing the
needed housing supply in this nation and the law must assure
equity, balance and fairness to them in relationship to a
new militant, law-wise, law-using tenant.

We proc�ed now to a specific examination of sections of the proposed
uniform act:
SECTION 1.102 - PURPOSES; RULES OF CONSTRUCTION
This section states that the act shall be liberally construed. At
the meeting of the National Conference in Vail in August, 1971,
the Commissioners overwhelmingly voted to remove this provision

from the act, but it remains.

We do not think it to be necessary.

Since we object to the promulgation of a uniform act, we believe
that subsection (b)' (3), stating an objective to make the law
uniform among states, should be deleted.
J

Additionally, we feel that it may be desirable to state an
underlying purpose of the act to create conditions in landlord and
tenant relationships which will minimize the need for litigation )
and, which will further the provision of an increasing ·supply of
dece�t, safe and sanitary housing in the states.
SECTION 1.103·- SUPPLEMENTARY PRINCIPLES OF LAW APPLICABLE
We would suggest after the words "real property" in that section,
that the words "security interests in real property," be inserted.
Integral to the furnishing of adequate housing is the financing
of that housing and essential to the financing is the security
provided in the real property itself.
SECTION 1.105 - ADMINISTRATION OF REMEDIES; ENFORCEMENT
Among other provisions, this section prohibits consequential,
special or penal damages except as specifically provided in the
act or by other rule of law. In the act, penal damages are per
mitted in fi�e instances: Section 1.403, Section 4.101 (b),
Section 4.107, Section 4.302 (c), and Section 5.101 (b) (in this
l�tter case, if the cross-reference in Section 5.101 is incorrectly
stated and it should be cross-referenced to Section 4.107, which
appears to be true, then penal damages would be provided by
cross-reference in Section 5.101).
We object to the prohibition against penal damages in generality.
Penal damages, where permitted, are within the discretion of the
court, are rarely awarded, and only for cause. As the authorities
will show, punitive damages are permitted only on the demonstration
of willful misconduct, malice, fraud, wantonness or oppression.
It certainly can be demonstrated that conduct of this nature on
the part of tenants can be present in many situations such as a
willful holding over after termination, a willful and malicious
withholding of rent, willful withholding of access legally sought,
fraudulant inducement to execute the rental agreement, nuisance,
waste, dam�ge to the property, and other like situations.
We request the deletion in Section 1.105 of the flat prohibition
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against penal damages and/or the insertion, at appropriate
places in the act, of provision for penal damages.against the
tenant in the situations cited.

SECTION 1.201 - TERRITORIAL APPLICATION
This section stipulates that it applies to -dwelling units.
Because of a possibility, if not a probability, that the courts
would begin to apply some of these principles to other than
residential situations we would ask a specific statement that
the act expressly shall not pertain to any other leases or
rental agreements.

SECTION 1.301 - GENERAL DEFINITIONS
Subsection (1) specifie� when a person receives notice and in
subdivision (ii) it is prescribed that notice is received
when delivered to the place of business of the landlord, etc.
But there is no similar provision with respect to a tenant
receiving notice. We strongly request that a subsection (iii)
be added reading "it is delivered to the tenant at the place
designated in the rerital agreement or the last known address
and posted on the premises."
SECTION 1.303 - UNC0NSCIONABILITY
At the meeting of the National Conference in Vail in August,
1971, the committee submitting this issue indicated to the Con
ference (meeting as a committee of the whole) that the words
"against the tenant" would be deleted from subsection (a) (i).
The language remains in the third draft however. We request
its removal. If an unconscionable provision is included in a
rental agreement against the interests of the landlord, it should
be susceptible of treatment by the court in the same manner as
one against the tenant. The rise of tenant organizations bar
gaining for tenants, combined with the element of the unsophisti
cated nature of many landlords, makes it entirely possible that
unconscionable terms may be dictated to landlords as well as
tenants and they should receive similar protection.
Similarly, at Vail, the last sentence of subsection (b) reading
"The competence of the party, the deception or coercion ·practiced
against him, the nature and extent of the legal advice received
by him, and ·the value of the consideration are relevant to the
issue of unconscionability, 11 was stricken by the Conference by
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protest the phrase "the nature and extent of the legal advice
received by him". While we believe a court should be able to
weigh that as well as other issues relevant to a determination
of unconscionabiiity·, its expressed statement will give rise to
litigation in our view. We, again, request deletion of the
sentence.
SECTION 1.402 - EFFECT OF UNSIGNED OR UNDELIVERED RENI'AL AGREEMENT
In subsection (a) after the words "with.out reservation by the
landlord", we request the insertion of the words "coupled with
possession of the premises by the tenant". Under the provision
as it exists in the draft, a landlord is bound even if he does
not sign and deliver a written rental agreement if he accepts
rent·"without reservation". A tenant is bound only if he accepts
possession and pays rent without reservation. We believe that
the element of possession should be present in both cases.
In many situations, a landlord will accept an application for a
rental agreement and accept a deposit equivalent to one month's
rent with that applic·ation, subject to check of credit and refer
ences. If that "reservation" were not clearly stated by au un
sophisticated landlord, he could be bound under the language a·s
proposed in the draft.
Again, we reiterate we believe that possession should be an element
in both cases.
SECTION 1.403 - WAIVER OF RIGHTS, ETC�
This section prohibits the inclusion of certain clauses in a
rental agreement and provides a penalty for their inclusion.
1.

Subsection (a) prohibits any agreement to waive or forego
rights or remedies under this act. We ask the deletion of
this section. It is vague. Where waivers are to be prohibited,
they should be specifically stated and included in the section
or provision which may not be waived. Certainly there are
some rights which should not be waived, but the generalized
language here does not satisfy the need for specificity.

2.

A prohibition is stated against the tenant ngreeing to pay
the landlord's attorney's fees. We strongly protest this
provision. In the entire proposed draft there is only one

instance in which a ten�nt could be required to pay the
landlord's attorney's fees -- Section 4.105 (a), in which
the tenant raised a defense of non-compliance, not in
good faith. On the other hand, provision is made in six.
different instances permitting the court to award attorney's
fees to tenants: Sections 1.403, 4.101 (b), 4.102 (b) (iii),
4.107, 4.302 (c) and 5.101 (b).
We suggest as a substitute that it be provided that in any
action on a lease or rental agreement, where such lease or
rent.al agreement specifically provides that attorney_' s
fees and costs which are incurred to ·enforce the provisions
of such agreement shall be awarded to one of the parties;
the prevailing party, wh�ther he is the party specified in
the lease or rental agreement or not, shall be entitled to
reasonable attorney i s fees in addition to costs and necessary
disbursements.
The equity in providing for the payment of attorney's fees
to the prevailing party is to make the prevailing party
whole -- or nearly so. As a matter of fact, since the court
will normally aw�rd only attorney's fees in relationship to
a schedule adopted by the court, this does not make the
party whole for the actual fees will frequently exceed
those provided by the schedule. In an action for possession,
for example, a denial of attorney ·'s fees to the landlord
would then require that this cost be shifted to all other
tenants -- the �ajority of tenants -- who do not breach
their covenants. Upon the substitution of this provision
at the appropriate place in the draft, we believe that the
specific references to the provision of attorney's fees as
cited above can and should be deleted.
3.

We propose the revision of subsection· (d) on the limitation
of liability to read "agrees to the exemption or limitation
of any liability of the landlord arising from the landlord's
negligence or to indemnify the landlord for that liability
or the costs connected therewith." The landlord, obviously,
should be liable for acts arising from his negligence but
should not be charged with strict liability or with lia
bility arising from latent defects. To avoid any such con
struction in this section, we propose the substitution of
language_ outlined above.

4.

The concluding paragraph of this section is a penalty pro
vision. We propose that after the word "willful", the words
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"and malicious" be inserted as representing the truer test
for penal damages which has been well developed in law and,
further, we would propose that the damages be·an amount not
to exceed the specified sum so that the court would have dis
cretion -- as again is generally the case in penal damage
situations. This should not be a question of statutory
damages but one rather of penal damages subject to the judicial rules normally applicable.

SECTION 1.404 - SEPARATION OF RENTS AND OBLIGATIONS TO MAINTAIN
PROPERTY FORBIDDEN
One of the fundamental and dramatic changes (as it w9uld affect
most jurisdictions) which is affected by this proposed draft
is enunciated in this section. There may be a reason -- which
is discussed below -- for retaining� of the 'language of
this section as it relates to assignments, trust deeds or secu
rity instruments, etc., but we most strongly oppose the basic
premise here.
The section states that a rental agreement•••• may not permit
the receipt of rent .free of the obligation to comply with
Section 2.104 (a), which is the obligation of the landlord to
maintain fit premises. Earlier drafts evolved by the conference
committee in this subject area included specific provisions
with respect to mutuality of covenants but th�se references have
been deleted 'from this third draft. Nonetheless, the statement
in Section 1.404 establishes a ground for mutuality in this one
specific instance: Rent and maintenance of premises. In effect,
what is authorized, is rent withholding. If the tenant alleges
failure of the landlord to maintain, he has no obligation to
pay rent. This is tied to Section 4.105 (discussed below) which
permits a counterclaim in an action for possession or rent.
Actually, it is not necessary to deal with the subject in 1.404
since 4.105 stands by itself and we would, therefore, suggest
deletion of the term "rental agreement" from Section 1.404 and
additional changes in language as proposed below.
We oppose the mutuality of the covenant of rent and habitability.
We do not oppose that the landlord be required to maintain habi
table premises (as discussed under Section 2.104, below). If
the landlord does not maintain habitable premises, then the
tenant should be permitted to terminate the tenancy, on notice,
and surrender possession, or in the alternative (or cumulatively)
maintain an action for damages,

-9But any provision which permits him to retain possession without
payment of rent on the basis of a dispute regarding performance
over covenant of habitability while the is.sue is' litigated at ·
length, destroys the fundamental need of the landlord to main
tain a flow of rental income, and will be totally disruptive
to the ·maint.enance of amicable, good faith landlord-tenant re-·
lations. Let us draw an analogy:. In most jurisdictions, the
law requires the payment of wages contracted for regardless of
disputes by one party as to the quality of the performance of
labor. The public interest dictates such a result. The land
lord is as dependent on the receipt of rent as is the wage earner
on the receipt of wages.
The provision in Section 1.404 (linked with the counterclaim pro
vision) effectively destroys the summary nature of an unlawful
detainer proceeding for regaining possession of property. Unlaw
ful detainer is a statutory remedy which has been upheld as
constitutional by the United States Supreme Court this year in
Lindsey v. Normet (__U.S._; 92 S. Ct. 862; 40 LW lil84).
The court, in that case, said: ''There are unique factual and
legal characteristics of the landlord-tenant relationship that
justifies special statutory treatment inapplicable to other liti
gants. The tenant is, by definition, in possession. of the property
of the landlord; unless a judicially supervised mechanism is pro
vided for what would otherwise be swift repossession by the land
lord himse\f, the tenant would be able to deny the landlord the
rights of income incident to ownership by refusing to pay rent
and by preventing sale or rental to someone else. Many expenses
.of the landlord continue to accrue whether a tenant pays his
rent or not. Speedy adjudication is desirable to prevent sub
jecting the landlord to undeserved economic loss and the tenant
to unmerited harassment and dispossession when his lease or rental
agreement gives him the right to peaceful and undisturbed possession of the property."
The court refused on federal constitutional grounds to establish
the mutuality of rent and habitability and refused to destroy
the summary nature of the proceeding for possession. It did find
that it was an appropriate legislative matter for the states.
Unless the landlord is able to regain possession, any damages
due to non-payment of rent will mount. Rent is a perishable
commodity. It is paid for occupancy for a time period. When
that time ·is gone, the landlord cannot retrieve it to rent to
someone else and housing rental is a credit business.
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Furthermore, rent withholding does not assure the objective of
repair of the premises. Rent withheld for any period of time
(especially by a low income tenant) will be dissipated and not
recoverable. And rent withheld for even one month in a marginal
housing unit can well be the beginning of the road to abandon
ment -- the phenomena which has become commonplace in some
eastern urban centers. This is a self-def�a_ting remedy.
The landlord must have a continuing flow of income to pay for
utilities, fuel, taxes, interest and mortgage payments, and
even for his·own sustenance.
Thus, we strongly oppose Section 1.404 as it exists which es
tablishes the basis for rent withholding.
Insofar as Section 1.404 deals with security instruments, assign
ments, etc., we would suggest the following amendment: "An
assignment, conveyance, trust deed, or security instrument may
not be used for the purpose of circumvention of the obligation
to comply with Section 2.104 (a).
SECTION 2.101 - SECURITY DEPOSITS
1.

We request the deletion of the first sentence of this section
which sets a maximum amount of prepaid rent or security de
posit at, a sum equal to two month's rent·. While it is proba
ble that a two month limit coincides with maximum demands
being ma.de in the vast majority of situations today, we do
not believe that statutory limit is desirable in that indi
vidual circumstances must dictate the amount of the deposit
and the competitive housing market will tend to regulate
it at a level of two month's rent or less. Should a maximum
of two months tend to become a minimum it would work a hard
ship on many low income families.
On the other hand, should the draft's proposal to interfere
with recovery of possession through intercession of counter
claims or affirmative defenses be enacted, it might well be
necessary to increase security deposits since, in a large num-.
ber of cases, once an action for possession has been insti
tuted, the payment of rent stops. If the action for possession
can be prolonged for months during the litigation of a counter
claim, the only way in which the landlord can preserve his
very existence is through substantial security deposits.
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2.

We also strongly object .to the balance of this section which
establishes that a security deposit cannot be applied to
remedy costs incurred for damage or leaving the premises in
an unclean condition without a court order. The result here
can only be the establishment of non-refundable fees for
cleaning or for the security of the premises which, in effect,
would be in addition to rent or fee paid in consideration
for the initiation of a rental. Such ·non-refundable fees
would increase costs to every tenant -- even the typical
tenant who is careful in the use of the premises and does
not produce either damage or liability for cleaning. Obvious
ly, costs of damages or cleaning must be borne by someone,
and we believe that expense is properly the obligation of the
person causing the damage.
The procedure to recover for. damages is so _cumbersome as to
nullify· the remedy. The necessity to secure a court order
for the release of· the deposit for damages will produce
litigation in many, many cases and the tenant will resist
any effort, whether legitimate
or not, by any means, to deny
allegations of damage and release of the deposit.
As an alternative, we· suggest language such as that contained
in California Civil Code Section 1951 (a copy of which is
attached). That section, in turn, is based on a proposal
in the American Bar Foundation Model Residential Landlord
Tenant Gode. The California approach ut·ilizes penal damages,
which we believe to be the better approach, rather than mis
demeanor penalties.

SECTION 2.102 - DISCLOSURE

(

1.

We request that the last phrase of this section reading:
"an expending or making available for the purpose all rent
collected from the premises" be deleted. The subdivision
requires the person failing to comply with the disclosure
provision to be deemed an agent of the landlord for purpose
of performing the obligations of the landlord. The addition.nl
language is not necessary and, further, it adds some concf·_
of a priority on the utilization of rent. We do not believe
that to be pertinent to this provision on disclosure and
it should be dealt with (if at all) in another context in
the act.

2.

We would ·propose the addition of a subsection (e) to read
"Nothing in this section limits or excludes the liability of
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an undisclosed owner."
SECTION 2.103 - LANDLORD TO SUPPLY POSSESSION
1.

After the first sentence, we would suggest the insertion of
a second sentence reading "Unless otherwise specifically
agreed, completion of decorating or other work to be done
by the landlord for the tenant''s occupancy shall not be
deemed necessary as a condition of delivery of possession
or access to the tenant." Frequently, in a lease agreement
cert.ain work is to be completed at the tenant's order in
alteration of the premises. Decorating is a frequent example.
It may well be that possession is desired before the comple
tion of this-work and it should be permitted.

2.

The last sentence of this section deals with the landlord's
right to bring an action for possession against a person
wrongfully in possession including a holdover tenant. This
is a sound approach except that since the draft act prohibits
an award of penal damages or costs and attorney's fees to a
landlord, we believe that provision for both penal damages,
costs and attorney's fees should be specifically provided
here. The act specifically provides in Section 4.102
that failure of the landlord to supply possession permits
the tenant to recover damages including costs and reasonable
attorney.'s fees. Section 4.301 (c) allows the landlord only
to recover the fair rental value of the premises for a period
of holdover tenancy and permits him to bring an action for
possession. Thus, the incoming tenant may collect damages
plus costs and attorney's fees whiJea landlord may recover
only possession, and presumably damages, from the holdover
tenant. The costs to the landlord may be difficult to ascer
tain since they may involve re-rental of the premises, a
period of.vacancy, and others, thus, penal damages for willful
and .malicious holdovers should be permitted as should the re
covery of costs and attorney's fees to offset the liability
for such which the landlord incurs from the incoming tenant.
We would suggest that a sum of up to treble damages be per
mitted here. Note that treble damages are permitted the
tenant, for example, under Section 4.107.

SECTION 2.104 - LANDLORi; TO MAINTAIN
1.

Subsection (a) of this section establishes that the landlord
shall comply with the requirements of all applicable building
and housing codes materially affecting health and safety.

-13These terms are defined ·in Section 1.301 (c) of the act
to include 'any law, ordinance, or governmental regulation
concerning· fitness for habitation, or the construction,
maintenance, operation, occupancy, use, or appearanc-e of
any apartment.building, premises or dwelling unit;' The
comment accompanying that definition states that it is
intended to include all such codes whether enacted or
promulgated under federal, state or local authority.
This reference to all applicable codes is also included in
Section 3.101 relating to the obligations of a tenant.
First, such_ codes and regulations are basically extremely
voluminous and they change periodically. Included are
construction codes which are applicable to dwellings at
the time they are built with many or most qf their pro
visions not retroactive to nonconforming uses in the housing
supply. Even if an exception were made for this, it would
be necessary if one were to consider all codes and regula
tions, to ascertain the date of construction and the con
formity with the codes which existed at the time of that
construction which obviously would be a most complex under
taking for structures which had been in existence for any
period of time.
Reference to all codes and regulations opens the door to
harassment. We strongly contend that if a statutory defi
nition of fitness or tenantability is to be accomplished
that it should relate to performance and the integrity of
the unit and not to factors such as a particular gauge of
wire. The added subdivisions of Section 2.104 (a) attempt
such an approach. We request the deletion of subdivision
(i) and, in fact, the replacement of the entire subsection
(a) with language proximating that in California Civil Code
Section 1941.1, a copy of which is attached. Many of the
provisions are similar to those in Section 2.104 (a) with
the omission of the reference to all applicable codes and
the inclusion of a more comprehensive list.
2.

Subsections (b) and (c) make provision in specified instances
for a landlord and tenant to agree for the tenant's perfor
mance of certain duties of maintenance or repair. With re
spect to a single family dwelling we certainly believe that
the tenant should be able to contract to perform any of the
landlord's obligations. A single family situation is fre
quently one in which an individual who may be absent from
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the area in which the premises are situated, for a speci
fied period of time, lease& the premises to someone else.
It is not practical for him to conduct the day to day re
pair and mainten&nce function and, therefore, he contrac�s
with the tenant• to do so.
This is true even in other situations.

We would ask the total rewritting of subsections (b) and
(c) perhaps incorporating language such as that contained
in California's Civil Code s�ction 1942.1, a copy of which
is attached. Such a provision should call for prominent
disclosure of such an �greement (rather than a requirement
that it be set forth in a separate writing) for considera
tion for such an agreement (t'ather than the requirement in
th� draft for a separate agreement which may not be treated
as a condition to performance of the rental agreement -why should the landlord be required to collect rent and then
remit a sum to the tenant as con&ideration for a separate
agreement) and omitting the provi8ion that the agreement may
not cover work necessary to cure noncompliance with Section
2.104 (a). ·As a practical matter, many rental agreements are
entered into for· substandard premises with rentals appropri
ately adjusted so that th� tenant can bring them up to stand
ard. In many instances th� housing would not be brought up
to stnndard otherwise, and oir.ission of such an arrangement
will result in the loss of such housing�- perhaps thousands
of units -� from the housing supply particularly in the low
income rental area.
We would agree that the provioions in the draft that.the agree
ment be entered into in good faith, not for the purpose of e
vading the obligations of the landlord, and not to diminish
or affect the obligation of the landlord to other tenants in
the premises, be continu-:d in the revised section.

SECTION 2.105 - LIMITATION Of LIABILITY
We propose in subsection (a) that the last phrase which reads
"except that he remains liable to the tenant for any prepaid
rent, deposit, or security to which the tenant is entitled under
Sectior! 2.101" be deleted. The comment in the draft in relation
ship to this makes it clear that the section permits a novation
with respect to prepaid rent or security deposit. It is totally
impractical to believe that the tenant, in many cases, w_ill agree,
by way of novation, to paying a sec\.lrity deposit to a new owner
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result will be that the new owner will not obtain a security
deposit in many instances and his only recourse will be to
terminate the tenancy through an action for possession or other
wise. This is not in· the best interest of either landlord o·r
tenant. We believ� that if the language we proposed from Sec
tion 1951 of the California Civil Code is incorporated in Sec
tion 2.101 of this draft that that language will solve this
problem. A copy of Section 1951 is attached. If the security·
deposit were transferred by the selling owner to the new owner
but the liability of. the former were continued, it creates an
undesirable and unacceptable investment situation.

SECTION 3.101 - TENANT TO MAINTAIN DWELLING UNIT
Again ,· in this situation, as we did in Section 2,104, we· propose
the deletion of reference to all applicable building and housing
codes.

SECTION 3.103 - ACCESS

(

Subdivision (b)· states that except in case of emergency or where
impractical to do so (a phrase which may produce confusion, dis
pute or even litigation), the landlord shall give at least two
days notice of intent to enter and shall enter only during normal
business hours. We propose instead that the landlord should give
_reasonable notice and at least twenty-four hoµrs notice of his
intent to enter and shall enter only during noi:·mal business hours
unless otherwise agreed. It is seldom practical to give two
days notice of intent to enter. The difficulties of pinpointing
arrival times of service people is a complicating factor here.
Frequently, also, if the landlord is to make repairs or improve
ments himself and he is an individual who has a full-time occu
pation during normal business hours, it may be necessary to gain
access after such hours and this should be permissible by agree
ment. The same would be true in some cases for exhibiting the
premises to prospective or actual purchasers, tenants, etc., who
might only be able to make the visit after normal business hours
and _for which an arrangement should be possible "by agreement".

SECTION 3.104 - TENANT TO USE AND OCCUPY
We would propose at the end of the first sentence in this section
to add the words "for maximum number of persons which may be
specified in the rental agreement and utilizing portions there
of for living, sleeping, cooking or dining purposes only which
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cupancies." This latter phrase is essential to preclude mis
application of the premises for purposes other than which they
were designed.
SECTION 4.101 - NONCOMPLIANCE BY THE LANDLORD - IN GENERAL
1.

At the end of the first sentence in subsection (a) we request
the addition of the words "and surrender possession". Giving
the right to the tenant to terminate the rental agreement
may imply surrender of possession, but we feel that this
should be made explicit for it is meaningless without it.

2.

In the following sentence which states that the tenant may
not terminate for certain conditions, we request the insertion
of the words after "condition caused" -- "by failure of the
tenant to comply with Section 3.101, or". The proposed act
is rather explicit with its cross-references and we feel that
this specific cross-reference to the tenant's duties erected
by the act is desirable without reference to intent or negli
gence.

3.

We believe that·subsection (b) should be modified also to
provide that the tenant may not recover damages for a con_dition caused by the tenant's failure to comply with Section
3.101 or by the intentional or negligent act or omission of
the tenant, a member of his family, or oFher person on the
premises· with his consent. As now written, the provision for
damages exists for noncompliance with the landlord on habit
ab_ility without any qualification as to the tenant's obliga
tions.

4.

In subsection (c) which deals with the return of prepaid rent
or security deposit, we believe that this should be rewritten
to permit deductions also for damages or other amounts due
the landlord. This could most easily be accomplished by
cross-reference to Section 2.101 if 2.101 is amended, as pro
posed earlier in this summary, by the adoption of language
.such as appears in California Civil Code Section 1951, which
is attached.

5,

Earlier drafts of this act contained an additional subsection
at this point and we request re-insertion of it. It read
"Except as otherwise provided in this act or by other rule
of law; the tenant is not entitled to an abatement of rent
or to withhold rent for any noncompliance by the landlord
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believe that this will clarify the explicit issues raised
by this section.
SECTION 4.102 - FAILURE TO SUPPLY POSSESSION
Our only reference here is to our discussion under paragraph 2,
Section 2.103 (above). We suggested in Se.ction 2.103 that the
landlord be permitted to recover costs and attorney's fees from
the holdover tenant. If that right were not extended, we would
then object to the award of costs and reasonable attorney's fees
in Section 4�102 to the prospective tenant since the landlord
would be denied equality in such a situation.
SECTION 4.103 - SELF-HELP FOR MINOR DEFECTS
We propose at the end of subsection (a) the addition of a sentence
reading, "This remedy shall not be available to.the tenant more
often than once in any twelve months." This is based on Section
1942 of the California Civil Code, which is attached.
The remedy is described in its title as one for minor defects.
If the defects require more than the amount stipulated (one half
of one month's rent in this proposed act or one month's rent _in
the California Civil Code), then, other means should be used to
accomplish the repair or rehabilitation. Since the section, as
proposed, establishes no limit on its usage, it opens the door to
abuse for it can be used repetitively and cu�ulatively to deny
rent to a landlord. The flow of rent is essential, for without
it tax�s cannot be paid, interest and amortization cannot be met
on mortgages, utilities and fuel cannot be purchased, and all of
the costs of operation cannot be discharged.
The repetitive use of self-help, month after month, as a means
of harassing the landlord (protected by the retaliatory eviction
Section 5.101) would be counter-productive.
SECTION 4;104 - FAILURE TO SUPPLY HEAT, WATER, OR HOT WATER
This section establishes a basis for rent withholding which we
oppose. We agree that there should be an award of damages and
a penalty and believe that a penal damage provision is appropriate
in this case. The unilateral right to elect to withhold, however,
when there may be a question of fact or a question as to whether
the tenant's action or negligence has caused the condition of
lack of heat or hot water, can only spawn litigation and can
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produce harassing tactics in the face of a possible action for
possession. In an action for possession which might result and
where a defense that rent was not due because of.withholding as
authorized by Section 4.104, the summary nature of the proceeding
could be destroyed by broadening the issues and requiring addi
tional time for trial.
SECTION 4.105 - LANDLORD'S NONCOMPLIANCE AS DEFENSE TO ACTION
FOR POSSESSION OR RENT
1. Basically this section establishes a basis of counterclaim
in an action for possession based upon non-payment of rent. We
forcefully oppose this concept. Our reasoning is explained in
the discussion under Section 1.404 (above). Subsection (b)
establishes a right of counterclaim on the basis of lack of
habitability in an action for rent. We do not oppose counter�
claim in such a situation but must do so in the strongest
possible terms in relationship to an action for possession. Law
does now permit the submission of equitable defenses or counter
claims on some limited grounds in actions for possession. They
include, in California by way of illustration, an equitable defense
based on eviction for reasons of racial discrimination or a
counterclaim of retaliatory eviction under statutory limitations.
They should be determined on a case-by-case basis through court
determination.
2. Section 4.105 (a) provides that if a counterclaim is raised
in court, the court �ai require the escrow of _all or part of the
rent. We do not believe this to be necessary in the absence of
any provision for counterclaim or affirmative defense. If counter,
claim is to be maintained, however, then the rent escrow with the
court should be mandatory and should include any past due rent and
provisions should specifically be made for withdrawals from escrow
by the landlord for purposes of making repairs, payment of taxes,
mortgage payments, payment of utilities, etc. Rent escrow is
self-defeating if it deprives the landlord of the flow of funds
necessary to maintain the premises, to maintain services to tenants
and to actually maintain his ownership of the premises. Deteriora-·
tion of marginal housing can occur very rapidly upon an inter
ruption in the flow of income and the removal of that person who
has the greatest incentive to maintain the property---the landlord--
from effective means of controlling and managing the property.
3. Subsection (a) also provides that the court may reduce the rent
to reflect the diminution in value of the dwelling unit during
the period of noncompliance. We strongly object to this partial
rent abatement. This is rent control or price setting by govern
ment. Rarely will premises decline in value sharply since the
making of the bargain. The non-uniformity, the lack of standards.
and the lack of real competence to substitute the judgment of
individual courts scattered throughout the land for the judgment
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uneven and inequitable results which will have their impact on
the marketplace itself which, in our view, is undesirable.
From experience, rent withholding and rent escrow does not secure
the objective of housing repair and the production of new housing
to make the rental market more competitive.
SECTION 4.106 - FIRE OR CASUALTY DAMAGE
In subsection (b) we would recommend deleting the words "is reduced
by the fair rental value of the portion of the dwelling unit
damaged or destroyed" and insert instead "is in proportion to the
fair rental value of the premises which remain", or words to that
effect. We think this is a standard more easily ascertained and
more equitable.
The last paragraph of this section provides for the return of all
prepaid rent, deposit or security payable under Section 4.101 (b).
We would assume the subsection should refer to subsection (c) and
this is appropriate to us if Section 4.101 (c) is changed as we
have suggested above.
(

SECTION 4.107 - TENANT'S REMEDIES FOR LANDLORD'S UNLAWFUL OUSTER·
OR EXCLUSION
We believe that the remedy should be limited to a willful and
malicious removal or exclusion of the tenant from the premises and
should result and should be qualified in some-way so that if there
is a constructive eviction from part of the premises that it would
be not applicable. Furthermore, we believe that penal damages
should be stated as a maximum permitted subject to the discretion
of _the court as in other cases for penal damages.
SECTION 4.203 - REMEDIES FOR ABSENCE, NONUSE AND ABANDONMENT
l. Under subsection (c) if the tenant uses the dwelling for other
than dwelling purposes, the landlord is given a right only to sue
for possession. The landlord should also be given the right to
sue for damages which may accrue, since in this situation the
damages may be substantial, and should be able to recover costs
and attorney's fees.
2. While the title of this section indicates that it purports to
deal with the question of abandonment, there is no provision on
abandonment in the section. Prior drafts did contain such a
provision and we disagreed with the language proposed. Neither
this draft nor the language of the prior draft attempted to define
when abandonment occurs. This is a problem area and should be
dealt with•if possible, but we do not have a specific suggestion
to make at this time.
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Provisions should be made, however, that if the tenant abandons
the dwelling unit, the landlord may recover the rent accrued to
the date of abandonment, the rent for the balance of the term
which exceeds the amount that the tenant proves could have been
reasonably avoided by way of mitigation or otherwise, and damages.
The California Civil Code in Section 1951.2, which was evolved
after detailed study by the California Law Revision Commission,
contains language to effectuate such a purpose.
SECTION 4.204 - REMEDY FOR FAILURE TO COMPLY WITH RULE OR REGULATION
We believe that the landlord's remedy should include the right not
only to sue for possession but to sue for rent and damages plus
costs and reasonable attorney's fees. A dispute which arises with
respect to a breach of rules or regulations will easily precipi
tate a non-payment of rent situation so that one suit should be
possible for possession, rent and damages.
SECTION 4. 207 ·- REMEDY AFTER TERMINATION

We believe that one action should be permitted by the landlord for
possession for rent and for damages. The landlord is required to
terminate the rental agreement before he can sue for possession
under Sections 4.201, 4.202, 4.203 and 4.204. Why proliferate
litigation?
SECTION 4.301 - PERIODIC TENANCY; HOLDOVER REMEDIES
1. Subsection (b) requires written notice of one month to terminate
a month-to-month tenancy. We believe that the parties should be
permitted to agree to a shorter period but not less than 10 days.
From a practical standpoint in many situations, a tenant terminates
by merely moving out or abandoning the premises and in case of
moderate income or low income rentals the landlord essentially
has no recourse. The rule proposed, therefore, places a burden
on only one party and we believe it should be possible to modify
the rule by written agreement if the circumstances dictate.
2. Subsection (c) permits the landlord to sue for possession if
there is a holding-over. The landlord should be permitted to sue
for possession, rent and damages and an award of costs and attorney's
fees. The inconsistency of this provision with the balance of the
draft is discussed above under Section 2.103 where it is pointed
out that a new tenant who is denied possession by a landlord ma.y
sue (under Section 4.102) for damages including costs and reason
able attorney's fees but that the landlord does not have similar
remedies available against the holdover tenant who actually is
preventing the new tenant from occupying.
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In subsection (a) it is provided that the landlord may recover
damages caused by the tenant's unreasonable refusal to allow·
lawful access. He is allowed no other remedy. On the other hand,
under subsection (c), the tenant may be permitted injunctive
relief, termination of the rental agreement, and penal damages
including cost of suit and reasonable attorney's fees. This is
illustrative of what has occurred throughout this draft as pointed
out above by which the remedies provided to tenant and landlord
are disparate and inequitable. We believe the remedies available
to both parties under Section 4.302 should be equal. They should
include injunctive relief, right to terminate the rental agree
ment, damages, costs and reasonable attorney's fees.
SECTION 5.101 - RETALIATORY EVICTION PROHIBITED

We object to a number of features of this provision and suggest
substitution instead of language similar to that contained in
California Civil Code Section 1942.5, a copy of which is attached.
In specifics:
1. The tenant complaint should be in writing for the purposes
of specificity and proof, and the landlord should have notice
(actual or constructive) of it, and the complaint should allege
a prima facie violation of the co_nditions of tenantabili ty within
the act. Obviously, if the landlord had no notice that a complaint
had been filed with a code enforcement agency, any action by him
to evict could not be retaliatory. As noted _pelow, however, a
rebuttable presumption is erected by this section that the evic
tion is retaliatory.
2. The tenant should be current in his rent before the defense
is permitted to him. While subsection (c) (ii) states that the
landlord may bring an action for possession if the tenant is in
default in rent, we believe that it would be clearer if a specific
prov ision were added such as is contained in the California Civil
Code that the defense is available only when rent is current.
3. It should be clear that only when retaliation is the dominant
purpose of the landlord is the defense permissible. Labor law
cases indicate that this should be the test applied generally
in retaliation matters. Retaliation need not be the sole motive
but must be "a substantial or :..notivating reason".
4. The time of six months protection as specified in subsection
(a) is excessive and should be reduced at most to 60 days. It
is not to the advantage of a landlord to evict tenants and thus
produce the costs attendant to a re-letting of the premises,
cleaning and other costs incident to a change in tenancy, and a
potential vacancy factor. Landlords do not make a profit from
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tenant turnover. The prov-ision against retaliati.on is to over
come the period of emotion which might occur following a complaint.
If the situation applying to the complaint has been rectified
and the period of emotion passed, the normal law governing termina
tion of tenancy should prevail.
5. A prohibition against repetitive use of the device-should be
stipulated such as a limitation to its use once in any twelve
month period. Without such protection, immediately before the
stipulated period expired, the tenant could file another com
plaint (whether justifiable or not} and erect the same defense
for the extended period. The very existence of a retaliatory
eviction section can precipitate a situation in which the
tenant makes a complaint for the purpose of forestalling an
action by the landlord which he reasonably anticipates, such as
an action for possession or an increase in rent. ,Thus, a tenant
who has been notified of a breach of rule or regulation or some
other covenant can file a complaint with code enforcement
authorities and erect a defense against an action for possession
for retaliatory eviction.
6. The provision in subsection {b) that the very evidence of a
complaint creates a rebuttable presumption of retaliation is
unacceptable. In any action for possession, the trial and the
issue to overcome a rebuttable presumption could be an extended
one totally destroying the essential summary nature of unlawful
detainer. As an alternate, in cases where a complaint has been
filed with notice to the landlord, the landlord might be re
quired to alle'ge the reason for eviction as a means of ascertain
ing the dominant purpose. The California statute referred to
and attached utilizes this type of approach. The court may then
ascertain whether retaliation is the dominant purpose or not.
7. Subsection (b} cross-references to Section 4.106. We assume
this is meant to refer to Section 4.107 and is another example
of granting penal damages, costs and attorney's fees to one
party to the action only. We believe that such an award should
be to either party with the award of penal damages set at a
maximum permissible subject to the discretion of the court and
only on a showing of willfulness and malice.
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Landlord-Tenant Bill

Dear Mr. Underwood:
I take this opportunity to write to you in order to respond
to the memorandum prepared for you by Julius Finegold on the Law
Revision Council's landlord-tenant bill. That memorandum,con
tains some serious inaccuracies and misconceptions which should
be pointed out. Otherwise, the memorandum reflects the natural
bias of a landlord's attorney, to which I have no objection.
1) In paragraph 1, Mr. Finegold states that section 83.51(3)
provides that an agreement between the parties that the tenant
shall pay for garbage removal and utilities must be contained in
a written agreement, thus placing a burden on the landlord. , This
is simply not what the bill says. Section 83.43(2} defines ren
tal agreement" to be either a written or or�l agreement, and
would include an agreement between the parties that the tenant
pay for these items.
11

2) In paragraph 2, Mr. Finegold takes issue with section
83.53, which deals with the landlord's right of access to the
dwelling unit. This section reflects policy decisions made by
the Law Revision Council after months of discussion, to the ef
fect that a requirement of two or three days notice by the land
lord was an unreasonable burden and that "extended" absence could
not be defined in a bill dealing tenancies ranging from week-to
week to year-to-year, and located in areas ranging from Miami
Beach to Waukulla County.
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3) In paragraph 3, Mr. Finegold suggests that the tenant
be required to apprise the landlord of code violations before
he is allowed to use such violations as a defense to an eviction
action. I think that is a meritorious suggestion, and it is one
that has been recommended in the House Judiciary Committee. I
feel confident that it will be added to the bill. I would like,
however, to point out that Mr. Finegold misleads the reader of
his memorandum to the extent that he contends that the tenant is
entitled to the attorney's fee when he is the prevailing party.
That is simply not what section 83.48, the attorney's fees sec
tion says. It allows attorney's fees to the tenant only where
the rental agreement grants that right to the landlord.
4) In paragraph 4, Mr. Finegold contends that the landlord
would have to prove a negative fact to avoid the defense of re
taliatory eviction under section 83.64. On the contrary, that is
not at all what the landlord would have to prove. He would simply
have to affirmatively prove what it was that motivated him to
terminate the tenancy-destruction of the property, disturbance
of neighbors, etc. Section 83.64 only prohibits "retaliation"
against the tenant, not eviction when there is a good reason.
5) In paragraph 5, Mr. Finegold points out that the remedy
of distress for rent is abolished in section 713.691 (section 3
of the bill), and that this erodes the landlord's rights. Distress
for rent has been declared unconstitutional as a deprivation of
property without due process of law, Stroemer v. Shevin, Case No.
72-1627 Civ. W.M. (S.D.Fla. 1973), a decision that was as predicta
ble as the rising of the sun after Fuentes v. Shevin, 407 U.S. 67,
92 s. Ct. 1983(1972). The bill replaces distress for rent with the
existing machinery for enforcement of statutory liens, contained
in chapter 85 of the Florida Statutes (sections 9 and 10 of the
bill).
6) In paragraph 6, Mr. Finegold states that section 83.49,
relating to security deposits, shifts the burden from the tenant
to .the landlord. This is not the case, since the language he is
discussing has been in the Florida Statutes since 1969 (section
83.261, Florida Statutes).
7) In paragraph 7, Mr. Finegold states that the amendment
to section 713.68 (section 7 of the bill), limiting the land�ord's
lien contained therein to the property of "transient'' guests eli
minates the landlord's lien on the property of permanent guests or
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tenants. This is inaccurate, in that section 3 of the bill,
creating section 713.691, clearly sets out a landlord's lien on
the property of permanent tenants. Section 713.68, which Mr.
Finegold apparently contends should be left intact, has been de
clared unconstitutional along with section 713.67 and 713.69, to
the extent that they apply to anyone other than "transient" guests.
MacQueen v. Lambert, 348 F. Supp. 1334 (M.D. Fla. 1972); Barber v.
Rader, 350 F. Supp. 183 (S.D. Fla. 1972).
8) In paragraph 8, Mr. Finegold discusses the amendment to
section 509.141 (section 8 of the bill) which limits the mis
demeanor provisions and instant ejectment provisions of that
section to "transient" guests. Section 509.141 has been used in
the past to circumvent even what meger protections that landlord
tenant law had for the tenant. Some of the problems associated
with its use are reflected by Kent v. Wood, 235 So.2d 60 {1st
D.C.A. Fla. 1970). The concepts of criminal penalties and instant
ejectment have no place in landlord-tenant law, and have been the
subject of serious abuse in the past.
Mr. Finegold concludes that the bill itself is pro-tenant and
strips away protections of the landlord. The Law Revision Council,
after a year of study, feels that this is not a one-sided bill in
any way, and that it seeks to establish a fair and equitable rela
tionship between landlord and tenant. The only way this bill can
be viewed as pro-tenant is if one fails to understand the historical
imbalance of the law, both substantive and procedural, on the side
of the landlord. Only when the bill is not viewed against the
backdrop of the existing state of landlord-tenant law can it be
considered pro-tenant.
I will appreciate your serious consideration of my.-comments.
Sincerely,

Id--Ct>,.,,,T

u�if:&
J
:z, --;i:,.::
Robert F. Williams
,.

'-(.;;.

v-,.A

•

, ..,�.

.-1_----- -·

Reporter, Landlord-Tenant.Project

encls.
RFW
cc: Charles Shepherd
John E. Smith
Dr. E Mitchell
Julius Finegold

DEPAaTMENT OF CENTRAL SERVICES.

L111I Dlvl1lon

March 8, 1973

reprodt.reed by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Tallahassee, FL 32399-0250
Serles/� .:f"�arton 2t-

To:
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.Julius Fin�gold,. Assistant.counsel

Reference: Land/Tenant proposal for action by the Legislature this
session
Dear Herb:
As requested by you in your memo dated March 2, 1973,.I have
examined the proposed landlord-tenant bill.

In my· opinion, it is tenant-oriented and removes many remedies
previously available to a.landlord. Contained telow are a number
of provisions that I-feel are objectionable, both.from a landlord's
point of view as well as an equitable one.

Section 83.51(3). requires the landlord to provide and pay for
garbage removal, · water, fuel, . and utilities, unless· the rental
agreement specifically states that charges are the obligations
of the tenant.· Thus, the duty is.put upon the landlord to so
provide in his written agreement, and failure to put it in
automatically makes it the obligation of the landlord even
though the tenant is specifically told that the.charges are
to be borne by the tenant, since the parole evidence rule
would'prevent·the owner from introducing evidence of the oral
·
understanding.
__ ,.
2 •. ·s·ecti'on·:,:·9·3·.-s-·3c-2·). • This section places an, unreasonable.burden .
. on the landlord's right to enter a tenant's prerµses for the'
purposes of.inspection, repair, or showing the ��it to a
prospective tenant since it requires the tenant's consent
unless the tenant unreasonably withholds his consent or is
absent from the premises for an "extended" period of time • .
The landlord.has either got to sue the tenant and a judicial
determination made whether the tenant's withholding of his
···.consent was "reasonable," or enter the premises at his own
peril where no consent is obtained. Furthermore, what is an
"extended" absence from the premises - a week, a month, .or a
few days? It would be preferable that the landlord be requir�d·
to give the tenant either two or three days' notice, and if the
tenant t!ieh refuses to permit eritry, that it be deemed prima
facie "unreasonable,".which could be rebutted by the ·tenant.
The burden, however, would be on the tenant and not on the land
lord to show the withholding of consent was not unreasonable.

l.
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Section 83.60(1) says that, if a tenant is sued by a landlord
for possession of the premises for non-payment of rent or for
the rent, the-tenant.can defend upon the grounds, among others,
that the landlord was not.in compliance with Section 83.51
-which deals with the landlord's obligation to maintain the
premises •. Furthermore, proof of such non-compliance is a
compl·ete· de·fe
· . Yet, that section of the statute does not
· n·se
require the tenant to .have p·r·evi•o-us·ly advised the landlord
that he was not going to pay. his rent because of the failure
. of the landlord.to maintain the premises. In other words, if
a tenant-doesn't pay his rent.or vacate and the landlord then
takes action to recover the rent and premises and at that
point the tenant brings up the defense of non-compliance and
proves it, it is a comp�ete defense. Furthermore, according
to Section 83.48, the tenant would be allowed a reasonable ·
attorney's fee since he would be the prevailing party. The
- tenant should be required. to first show he advised owner of
the failure to maintain the premises and··if not taken care of
� ·
he ·would withhold payment of rent.

4.
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Section 83.64 prohibits any retaliatory conduct by· the landlord
and proof. of such action is a complete defense to an action
for possession. However, the statute says that, if the tenant
.has made any complaints against the landlord regarding certain
violations enumerated in the section within six months prior
to the landlord's starting an action against the -tenant, ·then
f· ·re·ta:l•iation. II In
it presents l· f·a ·rebuttab-i-e· p-resmti"on ·o·
other words, if a landlord shou
start a suit against a tenant
for possession of a unit for some justifiable reason and it
happens that within six months of such action the tenant has
made ·a complaint about the landlord (not necessarily justifiable
or founded in fact), then, in that event there is a presumption
that the action by the landlord is a retaliatory one and the
landlord has the burden of proving it is .not retaliatory or·
else his action-fails •. Any lawyer can tell you that proving
a negative fact is almost impossible. That is one of the· .
.xeasons. a defendant is never. given the burden of proving he is
not guilty. Hence, the landlord is . in effect given the burden
-of proving he is not guilty of retaliation merely because he
started suit vs. the tenant within the six-month period.
Section 713.691 eliminates the remedy of distress for rent,
which is one of the remedies presently available to a landlord
and .is a further erodi�g of the lan�lord's r�ghts.
,·

Section 83.49 again shifts the burden from the tenant to the
landlord regarding claims on the security deposit and requires
the landlord
to give written notice to the tenant. by certified
.
.mail of his intention to impose a claim on the d�posit or
forfeit his right to do so if he fails to so notify the tenant.
If a tenant upon · .leaving has dam�ged the premises and, as a
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result, the landlord refunds the tenant
check with the
damage amount deducted, he would be obligated to return the
deducted amount if he failed to first give the tenant written
notice by ce'rtified ·mail of his intention to do so.
Section 713·. 6 8 removes landlord's · liens from the statute with
respect to permanent guests or tenants. This.is again in
derogation of the rights of landlords without regard for equity.
At the present time·, the owner of an apartment house or tene.· ment house has a lien on the.tenant's . property, but if this
bill is passed, this lien right would be abolished, since the
tenant is not a "transient". and the lien applies only to people
renti!lg "on a transient- basis."
. . .
.
.
s·. Section -s-09·.·141 abolishes another right presently enjoyed by
owners of rental property·. in that it abolishes· the right to
eject summarily.any tenant who is brawling in.the apartment,
running a house of ill repute,·or conducting.himself in such
a manner as to disturb the peace "'LCllld comfort of others. The
new act limits this r�ght of·action only aga�nst transient
_guests and thus does· not apply to a permanent tenant.

7.

In conclusion, it appears to me that the proposed bill strips away .
.·most of the. landlord's remedies. presently provided and is entirely
pro�tenant •. There is no his·tory of abuse of the remedies presently
available and with the large vacancy ·factor prevalent it is highly
unlikely to occur. There is no r.e\tional reason for drafting a bill.
so biased in favor of tenants and will in the long run prove to be
detrimental to· the interests of tenants. · ·
�
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September 13, 1972
Mr. C. McFerrin Smith, III
Florida Law Revision Council
The Capitol
Tallahassee, Florida 32304
Dear McFerrin:
I enclose the draft of the remedial sections in connection
with the landlord-tenant statute that I agreed to revise
at the Sarasota meeting. Please distribute copies in
accordance with your usual procedure or send them only to
Bob Williams for inclusion in his second draft as you deem
proper.
I have the pollowing comments about the enclosure:
1.

I have eliminated all punitive provisions. There
is no authority for double damages or double rent,
regardless of fault. The punitive provisions are
used as a vehicle for unnecessary litigation and
to gain an economic advantage. What is needed is
a fair remedy to both parties with both being
recompensed for their actual damages when they are
entitled to damages.

2.

I have tried to give rights of action rather than
prescribe procedure.

3.

I am uncertain about the inclusion of a provision
for attorneys' fees, but I have put ore in. It is
easier to strike it than not discuss it because of
its omission.

4.

I think Bob Williams' problem with affirmative de
fenses in counterclaims under Section 51.011,
Florida Statutes, comes from the nature of a lease
or rental agreement and not from any deficiency in
that section. It already adequately provides for
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counterclaims in defenses by incorporating the
applicable rules of civil procedure. Accordingly,
I have omitted much of the procedural matter that
Bob inserted in his draft. The change of a lease
from a conditional defeasance to a contract for the
use of land and the provision that the landlord's
duty to maintain and the tenant's duty to pay rent
are not independent should solve this problem adequately.
5.

I have continued the present exemptions from the lien
for rent.

6.

I have made provision generally for remedies for de
faults rather than by listing each of the possible
defaults in prescribing a remedy for it. This has
the additional advantage of automatically incorporating
rights of action or defenses that are subsequently
enacted.

7.

I have omitted any provision for distress. It is my
opinion that Funtes v Shevin eliminates distress as
it is presently used in Florida. My interpretation
of the case requires a hearing before a distress
warrant can issue. This being a:>, the authority given
the court in the enclosure should be sufficient to
protect all parties. Additionally, I have a philosophical
problem with giving a landlord a remedy for the collection
of money that is not available to oohers generally. The
corner groceryman has just as much need of his money for
grocreries sold on account as the landlord does for his
unpaid rent. By giving the landlord the summary right
to obtain a judgment for his money is more than adequate.

8.

I have omitted the self-help provision because I do not
think it is fair, will be subject to great abuse and
will probably cause problems about enactment. Again,
the tenant is adequately protected by the other rights
of action given.

9. All of Chapter 83 that is not incorporated in this pro
posal should be repealed. The only part that needs to
be retained is the provision in Section 83.22, Florida
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Statutes permitting service under certain conditions
by attaching the sunrrnons to part of the premises.
This can be transferred to Chapter 51 and made
applicable only to eviction proceedings. If this is
done, the entire section should be rephrased to
permit service as provided by law and if no person
can be found upon whom service can be made, by
attaching the sunnnons and complaint to a part of the
premises.
10.

In connection with the remedial features of this act,
Chapter 82 should also be revised or repealed. There
are some detentions that are not as a result of a
landlord-tenant relationship, but even those detentions
should be subject to ejectment. Possibly, consideration
should be given to making ejectment a sunrrnary remedy or
a summary remedy under certain circumstances.

As you know, I favor changing the basic concept of a lease from
a conditional defeasance to a contract for the use of land. I
have one lurking fear about it. It is a revolutionary concept
in this part of land law. It would be helpful to have the opinion
of some scholar in this field about the effect of changing the
underlying concept as it may affect other parts of real property
law before we do it. Unfortunately, I am unaware of such a
scholar in Florida since Jimmy Day died.
If you have any question about the enclosure, please let me
know.

HPT/jl
cc: Mr. Henry M. Kittleson
Mr. Kenneth M. Myers
Mr. Robert F. Williams
P. S.

This will come to you after I depart on my vacation
and has not been proofread.

Jr.

